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Annotation: The relevance of this topic is due to the fact that the easement, as the
right of limited use of someone else's land plot (real estate) in the land law of the
USSR, Land and There was no civil Code of the RSFSR, and real relations in this
sphere were regulated by institutions of permanent or temporary use or by other
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The urgent need to regulate easement relations at the present stage is due to the
constitutional recognition of the diversity and equality of various forms of land
ownership, the transition of the country to generally recognized market relations.
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[lonstue cepBuUTyTa — cleUUalbHAs HOPUAWYECKAs KOHCTPYKLMS, MpU
IOMOIIM KOTOPOM YEJIOBEK MOJIY4YaeT BO3MOKHOCTb BOCIIOJIB30BAThCS UYKUM
Y4acCTKOM 3€MJIM B CIIELIMAJIbLHO OTOBOPEHHBIX CIydasiX. B paMkax rpaxxJaHckoro
3aKOHOJAATENIbCTBA CEPBUTYT SIBIISETCS IPaBOM, KOTOPOE IO3BOJISIET OJHOMY
COOCTBEHHMKY Yy4yacTKa II0JIb30BaTbCsl Y4YacTKOM COCela B CIHELHUAJIbHO
OTOBOPEHHBIX CITyYasiX.

3eMenbHBI KOJEKC 3aKpeIuisieT JBa BUAA CEPBUTYTOB: YaCTHBIE H
nyOnuunbie. [lopAmoK yCTaHOBIEHUST YAaCTHBIX CEPBUTYTOB pETYIHPYETCS
TPaXXTAHCKUM 3aKOHOJATEIbCTBOM, a MyOJUYHBIX - 3E€MEJIbHBIM M HHBIM
CHCIMAILHBIM 3aKOHOAATEIILCTBOM. [2]

[IpaBmia ycTaHOBJIEHUSI YACTHBIX CEPBUTYTOB 3aKpeIUICHBI B CT.274-277
I'K. Cyrp ux B cuenywomeM. CoOCTBEHHUK HEABM)KMMOIO HMMYLIECTBA
(3eMENBHOTO  y4acTKa, JApyrol HEABW)KUMOCTH) BIpaBe TpeOoBaTh OT
COOCTBEHHHMKA COCEJTHEr0 3€MEJIbHOIO Yy4acTKa, a B HEOOXOJUMBIX CIIydasiX U OT
COOCTBEHHMKA Jpyroro (COCEIHEro ydacTka) MpeJOoCTaBICHUs IpaBa
OTrPaHUYEHHOTO MOJIb30BAHUS COCETHUM YUaCTKOM (CepBUTYTA).[3]

3eMenbHBIA KoAeKe (cT. 23) onpenensieT JaHHbIA CEpPBUTYT KaK YacCTHBIM
(ITOCKOJIbKY OH YCTaHABJIMBAETCS B MHTEPECaxX OJJHOTO JIMIIA) U IIPEyCMaTPUBAET
HapSIy C HUM TakKe MyOJIUYHBIN CEPBUTYT, yCTaHABIMBAEMBIi 17151 00€CTICUCHHSI
UHTEPECOB TOCYAapCTBA, MECTHOTO CAaMOYIPABICHUS UM MECTHOTO HACENCHUSI.
[Tpu 3TOM TyOIMYHBIA CEPBUTYT MOXET OBITH YCTAHOBJEH KaK B OTHOIICHHUH
3eMENbHBIX YYaCTKOB, HAXOMSIIUXCS B COOCTBEHHOCTH, TaK U B OTHOIICHUU
3eMENbHBIX YYaCTKOB, MPEIOCTABICHHBIX COOTBETCTBYIOLIUM JIMIIAaM Ha IpaBe
MOCTOSIHHOTO (0€CCpOYHOT0) IMOJIb30BAHUS M TOKU3HEHHOTO HACIEAyEeMOIo
BrazeHus (1. 7 ct. 23). Konnenius myOIM4HOro CEpBUTYTa OCTAaBIISIET O€3 OTBETA
BONPOC, KTO KOHKPETHO SBJsETCS CyOBEKTOM JIaHHOTO BEIHOTO IpaBa,
OpUHMMas BO BHHMMAaHHME BeCbMa paCIUIbIBYATBIH KpPYr CyOBEKTOB, B YbHUX
UHTEpecax OH YCTaHaBIMBaeTcs. A 3TO B CBOIO Ouepeab JeNaeT
3aTPYJHUTENIBHBIM PETHCTPALIMIO JAHHOTO MpaBa, YTO MpeaycMoTpeHo cT. 131
['Kun.9cr. 23 3K.

CepBUTYT MOXKET yCTaHaBIMUBAThCA /7151 00ECIEUeHUs MPOX0/1a U MPOoe3aa
yepe3 COCEAHUM 3€MENIbHBIA YYacTOK, NPOKIAAKA M OKCIUTyaTalluu JIMHUN
JJIEKTpOTIepeau, CBSI3U U TPyOONpPOBOAOB, OOecreueHUs] BOAOCHAOXKEHHUS |
MEJIHOpPAIlNY, a TaKKe APYTUX HYX I COOCTBEHHHWKA HEIBMKUMOTO MMYIIECTBA,
KOTOpblE HE MOryT OBITh oOOecrieueHbl 0€3 YCTAHOBJEHUSI CEPBUTYTA.
OOpeMeHeHHEe 3€MENBHOTO y4YacTKa CEpPBUTYTOM HE JHUIIaeT COOCTBEHHHUKA
y4acTKa MpaB BJIAJCHUS, TIOJIb30BAHUS M PACIIOPSHKEHUSI STUM YYacTKOM. [2]

OcHOBaHMEM YCTAHOBJICHHSI CEpPBUTYTA SIBISETCA COTJAIIEHUE MEXIY
JUIOM, TpPeOYIOIIMM YCTAHOBJICHHS CEPBUTYTA, U COOCTBEHHHKOM COCEIHETO
yuacTka. CepBUTYT MOMJIEKUT PErHCTpallM B MOPSAIKE, YCTAHOBICHHOM JIs
perucTpalvd MpaB Ha HEABW)KMMOE HMYIIECTBO. B cilydae HenOCTHXKEHUS
COoIIallieHus] 00 YCTaHOBJEHMM WJIM YCIOBHUSIX CEPBHUTYTa CIIOp pa3pelIaeTcs
CYJIOM TIO MCKY JIUIIa, TPEOYIOLIEro yCTaHOBIEHUS cepBUTYyTa. CEpBUTYT MOXKET
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OBITh YCTAaHOBJICH TAK)KE B MHTEPECAX U 110 TPEOOBAHUIO JIUIA, KOTOPOMY y4aCTOK
MPENIOCTaBIIEH Ha MpaBe MOXXU3HEHHOTO HACJIEAYEeMOIO BJAJICHHS] WJIU IpaBe
IIOCTOSIHHOTO I0JIb30BaHus. [8]

CoOCTBEHHUK y4yacTKa, OOpEMEHEHHOIO0 CEpBUTYTOM, BIPABE, €CIIA UHOE
HE TMpPEeIyCMOTPEHO 3aKOHOM, TpeboBaThb OT JIMI, B MHTEpecax KOTOPBIX
YCTaHOBJIEH CEPBUTYT, COPA3MEPHYIO IUIATY 32 MOJIb30BAHNUE YYACTKOM.

CepBUTYT COXpaHSETCs B Cilydae Mepexo/a MnpaB Ha 3€MEJIbHbIM y4acToK,
KOTOPBI OOpEeMEHEH 3THUM CEPBHUTYTOM, K Apyromy iuily. B coorBercTBUU €O
cT.553 I'K, ecnu ycinoBusl NOJB30BAHKS COOTBETCTBYIOLIEH YACThIO 3€MEIBHOTO
y4acTKa JIOrOBOPOM €ro MpOJIaKu HE OIpPENEIEHbI, TPOIaBel] COXPaHAET PaBo
OTPaHUYECHHOrO MOJIb30BaHUS (CEPBHUTYT) TOM YacCThIO 3€MEIBHOrO y4yacTKa,
KOTOpasi 3aHsATa HEIBWKUMOCTHIO M HEOOXOJIMMa J/Jii €€ HCIOJIb30BAHUS B
COOTBETCTBHHM C €€ Ha3HAYCHHUEM.

Cornacno ¢1.613 I'K cOOCTBEHHHK 3eMEIBHOTO yUacTKa IIPH Mepejiaue ero
B apeHay oO0s3aH MpeaynpeauTh apeHAaTropa O IpaBaX TPETbUX JIML Ha
nepeaBaeMblii B apeHJy y4acTOK, B TOM 4ucia€e U 00 OOpEeMEHEHMH 3TOro
3eMEeJIbHOTO Y4acTKa CEpBUTYTOM. B citydae, ecinu apeHaoaarens - COOCTBEHHUK
y4acTKa HE BBIIIOJIHWUJI 3TOT'O YCJIOBHUS, TO apeHJaTop BIipaBe 1100 NoTpeOoBaTh
YMEHBUIEHUS apEHIHOM MJ1aThl, TUOO pacTOPrHYTh JOTOBOP apeHAbl U TPEOOBATH
BO3MEILICHUS IPUYNHEHHBIX EMY YOBITKOB.

B cnyuae 3akmodyenus porosopa ccynbl (cT.689 I'K) ccynonarens auno,
nepeiarolee CBOI0 Belllb (3eMEIbHBIN Y4acTOK) B 0€3BO3ME3THOE MOJIb30BAHUE
JIPyroMy JuIly, TaKKe 00s13aH NPeynpeanTh CCy0noTydaTens 00 oOOpeMeHeHN
ATOTO 3eMelbHOTO yuacTtka cepButryroM (cT.694 I'K). HeBbimonHeHue 3Toit
OOS3aHHOCTH  MPEAOCTaBIs€T MPaBO  CCYJONOIyYaTearo  MOTpedoBaTh
pacTOpKEHUsl JI0roBOpa CCyAbl M BO3MEIIECHHS IOHECEHHOIO MM PEabHOro
ymiepoa.

CepBUTYT HE MOXET OBITb CAMOCTOSTENBHBIM HPEIMETOM KYIUIU-
IpOJaky, 3a70ra U HE MOXET MepeIaBaTbcs KaKuM-IH00 CIIOCOOOM JHIaM, He
SBJISIIOIIUMCSL COOCTBEHHMKAaMHU HEIBM)XKMMOI'O MMYIIECTBa, JJIsi OOecreueHus
UCITOJIB30BAHUS KOTOPOI'O CEPBUTYT YCTAHOBJICH.

Yactueii cepBuryT perynupyercss Hopmamu ['K PO, tak kak 3K PO B . 1
CT. 23 B 4aCTH YCTAaHOBJICHHS YACTHOTO CEPBUTYTa OTChUIAET K HOpMaM [ K POD.

3K P® BBOAUT HOBYIO IJII CEPBUTYTHBIX OTHOLIEHWHA HOPMY, COIJIACHO
KOTOPOM OCYILECTBIIEHHNE CEPBUTYTA JOJIKHO ObITh HAMMEHEE 0OPEMEHUTENBHBIM
JUTSL 3€MEBHOTO Y4acTKa, B OTHOILIEHUHU KOTOPOI0 OH yCcTaHOBIIeH. OTCyTCTBHE
9TOM  HOPMBI B  HHBIX HOPMATHUBHO-TIPABOBBIX  aKTaX  MOPOXKAAIO
HEZ00POCOBECTHOE OTHOIIEHUE K 3eMEJIbHOMY YYacTKy, B OTHOIIEHHH KOTOPOTO
yCTaHaBJIMBAJICS CEPBUTYT (OCOOEHHO €CIM peyb 1Ia O MyOIMYHOM CEPBUTYTE),
YTO W SIBISJIOCH OJHOW W3 OCHOBHBIX IPUYMH CIOPOB MEXIY YYaCTHUKAMMU
CEpPBUTYTa M OTPHIIATEIFHO CKa3bIBATIOCHh HA COCTOSIHUM CaMOT'0 ydacTka. [7]

3K P®, cnemys obmemy mnpaBuny mn. 2 cr. 8§ 'K P®, BBoaur
00513aTeIbHOCTh FOCYAAPCTBEHHON PETUCTPALIUY CEPBUTYTA U €0 MPEeKpaIeHHs
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B COOTBETCTBUM C HOopMamMu PenepasbHOro 3akoHa "O TrocyaapCTBEHHOM
perucTpanyy npaB Ha HEJBUKUMOE UMYILECTBO U CAEIIOK ¢ HUM" (Janee - 3aK0oH).
CaM CEepBUTYT BO3HHMKACT, M3MEHSAETCS, MPEKPAIACTCS TOJIBKO C MOMEHTA
rOCyAapCTBEHHOW perucrpanuu. ['ocygapCTBEHHOM pPETHCTpalMy YaCTHBIX
CEPBUTYTOB OTBEJICHA CIICIIMANIbHAS CTaThsl 3aKoHa - 27.[4]

Cornamienue o cepBUTyTe OyAeT SBISATHCS TMPABOYCTAaHABIMBAIOIINM
JOKYMEHTOM, OJIHAKO IpPaBO CEPBUTYTA (WJIM IMPOCTO CEPBUTYT, KAK M HHBIE
BEII[HbIE [TpaBa) He perucrpupyercs. Bee cepBuTyThl peructpupytorcsa B EnrnHom
TOCYJapCTBEHHOM pEecTpe IMpaB Kak oOpeMeHeHHe (OTrpaHHYCHHE) TIpaBa
COOCTBEHHOCTU. JTO CYIIECTBEHHO OTIMYAET PETUCTPALMIO CEPBUTYTA OT
PErucTpalyy MHBIX BEUIHBIX IIPAB U HUKAK HE KOMMEHTUPYETCS 3aKOHOAATENEM.
B ciyuae ecii cepBUTYT yCTaHABIMBAETCS PELICHUEM CY/1A - PETUCTPUPYETCS Ha
OCHOBAaHHUU pEILICHMs CyAa IO 3asBICHUIO OJHOW W3 CTOPOH CEpPBUTyTa U
BO3HMKAET TaKXKE€ C MOMEHTA rOCYJapCTBEHHOU peructpaund. ITpu peructpannuu
YACTHOTO CEPBUTYTa HECIOKHO COOMIOCTH TpeOoBaHus M. 2 cT. 6 3akoHa 00
00s3aTeIbHON PETUCTPALMK CHAYajia IpaBa COOCTBEHHOCTH Ha OOpEeMEHsEMBIit
3eMeJIbHBIM y4acToK, a MOTOM caMoro oopeMeHeHus. IIpekpaiienue cepBuryTa
TaKKe MMOJIEKUT TOCYTAPCTBEHHON PETUCTPALIUN.

Bo Bcex caydasx perucTtpalMd = CEpBUTYTOB  CBHJETEIBCTBO O
rOCyJIapCTBEHHOM PErucTpalvy HE BBIJACTCS, JAENIAECTCS JMIIb OTMETKAa Ha
IIPABOYCTAHABJIMBAIOIIMNX JOKYMEHTAX, YTO TaKXKE OTIMYAECT PETUCTPALUIO
CEpBUTYTOB OT PETUCTPAIMH JPYTrUX BenIHbIX mpas. [10]

I'K P® nHe ynenser BHUMaHUS TyOJUYHBIM CEPBUTYTaM, 3aTO MOPSAIOK UX
yctaHoBieHus: U mnpekpamienus 3akpernwn 3K P®. Tak, n. 3 cr. 23 3K PD
COJIEP)KUT  HCYEPNBIBAIOLIMI IE€pEYeHb OCHOBAaHWUW JUII  YCTAHOBJICHUS
nyOIMYHBIX CepBUTYTOB. OTCYTCTBHE HWHBIX OCHOBAaHMI yCTaHOBJICHHUS
nyOJIMYHOTO CEpPBUTYTAa OIPAHMYMBAET OPraHbl MECTHOTO CaMOYIPABJICHUS U
rOCy/lapCTBEHHOM BJACTU B YCTAHOBJICHHM IMYOJUYHBIX CEPBUTYTOB IO HMHBIM
OCHOBAHMSIM. OTO TNOPOM NPEMATCTBYET HAJIEKAIIEMY PEryJIUPOBAHUIO
3€MEJIbHBIX OTHOIIECHUN. [Tpr 3TOM 3aKOHOIATENb YKA3bIBAET, UTO YCTAHOBJICHHUE
nyOJIMYHOTO CEPBUTYTA OCYIECTBIISIETCS C YUETOM PE3YIbTaTOB OOIIECTBEHHBIX
cinymanuii. OgHako mpouenypbl U (opMbl MPOBENEHUS 3TUX CIYLIAHUW HU
KOJIEKC, HU MHOM HOPMATHBHBIN aKT HE YCTaHABJIMBAIOT, KAK U TOTO, O 4YEM
MMEHHO JOJDKHBI ObITh 3THU ciylianus. O3Hadaer M Takas (popMyJIHpOBKa
3aKOHA, YTO B CJIy4ae OTCYTCTBHS OOUIECTBEHHBIX CIYIIAHUNA COOTBETCTBYIOIIMMA
OpraH He CMOXET MPUHATH PElIeHHEe 00 YCTAaHOBJICHUH IMyOJIMYHOTO CEPBUTYTA
AM00 TPHUHATOE PEIICHHE MOXKET OBbITh OCHOPEHO MO ATHUM OCHOBAaHUAM?
[IpakTrKa MPUMEHEHUS YKa3aHHBIX HOPM ITOKa3aJla, YTO HUKAKUX CIYLIAaHUU HE
IIPOBOAMTCS, pPELICHUWE IPUHUMAECTCA  YIOJIHOMOYEHHBIM OpPraHOM B
«OOIIEeCTBEHHBIX HHTEpecax».[5]

[TyOnuyHBI  CEPBUTYT HOCUT HEKHM WMIIEPATUBHBIA XapakTtep U
IPAKTUYECKU HE 3aBHCUT OT BOJM COOCTBEHHHKA, B OTHOIICHHWU Yy4YacTKa
KOTOPOI'0 yCTaHABIIMBACTCH.
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YcranoBieHue MyOJUYHOTO CEPBUTYTA B OTJIMUME OT YACTHOTO HE BCErJa
SBJIIETCSI OCHOBAHMEM JIJIsi TPEOOBAHMM O COpa3MepHOM IMiiaTe 3a MOJb30BAHUE
yuyactkoM. 3K P® ycraHaBimBaeT NOMyCTUMOCTb TaKUX TPeOOBAaHUU TOJBKO,
€CJIM YCTAaHOBJICHHE MyOJUYHOTO CEPBUTYTa MPUBOJUT K CYIIECTBEHHBIM
3aTpyAHEHUSIM B UCIIOJIb30BAHUU 3€MEILHOT0 y4acTKa. Tak Kak CylleCTBEHHOCTh
TaKUX 3aTPyIHEHHI COOCTBEHHUKY MPUJIETCS, CKOPEE BCETO, I0KA3bIBATh B CY/IE,
TO ¥ caMa BO3MOXXHOCTh YCTAHOBJICHHMS TUIAThI, BUIUMO, IPUOOPETET Cy1eOHBIN
nopsiiok.  TomMy ke TOpsAaKky OynmeT clenoBaTh W TPEOOBAHHWE U3BATHS
3eMENbHOTO0 y4YacTKa IIyTeM BBIKyHa C BO3MEIIEHHEM YOBITKOB JHOO
IPEIOCTAaBIICHUE PABHOIIEHHOTO yYacTKa C BO3MEIEHHEM YOBITKOB B Cllyuae,
€ClId yCTaHOBJICHHE MYyOJUYHOTO CEPBUTYTa MPUBOAUT K HEBO3MOXKHOCTU
UCITIOJIb30BAHUS 36MEJIbHOTO Y4acTKa.

[TyOnuyHBIN CEPBUTYT TAKXKE MOJUICKUT TOCYIAPCTBEHHON PETUCTPAIUU B
COOTBETCTBHHM C HOPMaMH 3aKOHA, HO TOJIBKO B MHOM MOPSAJIKE, YEM YACTHBIN.
[Ipu »TOM HEOOXOaUMMO, 4YTOOBI CaMO TIpaBO Ha 3E€MEJIbHBINA Y4YaCTHUK,
oOpeMeHsieMoe CepBUTYTOM, yxke Obuio 3apeructpupoBano B EI'PIT (ct. 13
3akoHa). A eciu mpaBo COOCTBEHHOCTH HE 3apErHCTPUPOBAHO, MOXKET JIH
rocyaapcTBo, cyobekT P®, opran MeCTHOro CaMOYIpPABJICHHsS 3aCTaBUThH
COOCTBEHHMKA  ydacTKa, IpaBa  KoToporo  OyayT  oOpeMeHATbCH,
3apEerucTpUpoOBaTh CBOE MPaBO, MPEJOCTaBUTh IPABOYCTAHABIMBAIOIINE
JOKYMEHTBI, KTO OyJIeT KOMIIEHCHpPOBaTh €My 3aTpaTbl Ha MPOBEACHUE
3eMJICYCTPOUTEIBHBIX U KaJaCTPOBBIX pabOT, pEruCTpaluOHHBIN cOop?

KoneuHo, npuHyauTenbHas perucTpaius nmpaBa HEJOMyCTUMA, YUYUTHIBAS
He 00513aTeIbCTBEHHBIN XapaKTep CEpBUTYTOB, CIIOCOOOB MHOTO BO3AECHCTBUS Ha
cOOCTBEHHHKA TOXe HeT. Takum 006pazoM, octaercs b0 TpeOoBaTh B Cy1eOHOM
MOPSIJIKE TIOHYX JACHUS K TAKOW perucTpamuu (HaCKOJIBKO 3TO BO3MOXHO?), THOO
yHnpoIlaTh CUCTEMY TOCYAAPCTBEHHOM perucrpalyy M MpPOBOIUTH €€ 0e3
MPEeIBAPUTEILHON TIEPEPEerucTpalK TMpaBa COOCTBEHHOCTH, HO TOJBKO B TeX
ClIydasix, KOorja mpaBo COOCTBEHHOCTH BO3HUKIIO J0 BCTYIUICHUS B CUJTy 3aKOHA.
[9]

OcHoBaHuEeM JIJIsl pErUCTpaIuy MyOJIUYHOTO CEPBUTYTA U €T0 U3MEHEHUS,
IpeKpalieHus OyJeT ABIATHCS COOTBETCTBYIOIINIA aKT YIIOJIHOMOUYEHHOI'O OpPTraHa
au0o0 peleHue cyja (B ciaydae npeKpamieHus).

OrpanuueHuss mpaBa COOCTBEHHOCTHM MOTYT BBOAMTBCS, €CIH 3TO
HEOOXOIUMO ISl OOecreueHus O€30MacCHOCTU, 3allUThl KU3HU U 3JI0POBbS
JIOAECH, OXpaHbl MNPUPOABI M KYJBTYPHBIX LIEHHOCTEH. B uumcine Takux
OTpaHUYEHUI HAXOAMTCS M CEepBUTYTHOE MpaBo. OHO JOCTATOYHO LIMPOKO
pacnpoCTpaHEHO BO MHOTMX COBPEMEHHBIX rocynapctBax. (CepBHTYTHI
YCTaHABIMBAIOTCS B IEMsIX OOecleueHuss HalMOHAIBHOW 0e30MacHOCTH,
3IpaBOOXPAHEHUs, TPAJOCTPOUTENIBCTBA, OXPAHbl OKPYXAIOLIEH MPUPOIHOU
Cpelbl, HOPMAaJbHOIO OCYLIECTBICHUS CYIOXOJACTBAa, a TaKkxke OOecredeHUs
JIPYTUX MYyOJUYHBIX WHTEPECOB. MHOTOUMCIECHHBIE CEPBUTYTHBIE HOPMBI
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colepkarcsi B TPaXIAaHCKOM, 3€MEJIbHOM, aJAMHUHUCTPATHBHOM, TOPHOM
3akoHoaarenbcTBe CIIA, OPI', ®paniuu, Utanumu.
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