rYMAHWUTAPHBIE N FOPUOVNYECKUE MCCINEQOBAHUA

§%2%

|
CKDY =i
e

Y[IK 347.6(460)

C. H. MegBepeB

PE®OPMA CEMEMHOIO MPABA B UCMAHUA

CraTba nocesilleHa pedopme ceMeilHoro npasa
WMcnanum, npoBoguBLLelica B Te4eHMe NOCIEAHNX COo-
poka neT, HaunmHas ¢ npuHaTua KoHctutyuumn 1978 r.
BNy NpuHATLI 16 3aKOHOB, koTopble rmyboko usme-
HUW cofAepXaHue WCMNaHCKoro CeMEeWHoro npasa.
Bbino ycTaHoOBNEHO paBeHCTBO CyMpyros, poguTenb-
cKas BNacTb Tenepb NPUHaAMEXUT He OTLlY, KaK paHb-
Wwe, a oboum poguTensaM; B KaTONMUYecKoW cTpaHe
6bln paspelleH pa3sof, MPOBO3rMalleHo paBeHCTBO

LEeTel, poxeHHbIX B Gpake 1 BHe Gpaka, ycuneHa 3a-
WuTa LeTcTBa U MaTepUHCTBa, Obin AOMyLLeH ofHO-
nornblil 6pak; BHeCeHbl USMEHEHWS B UMYLLIECTBEHHbIE
V¥ anMMEHTHbIE OTHOLLEHUS CYNPYroB W AeTeil.
KnioueBble cnoBa: ceMeliHoe NpaBo, Gpak U ero
¢hopMbl, HOBbIE 3aKOHEI B 06r1acTu cemeliHoro npasa,
M3MEHEHWe NPaBOBOTO MONOXEHWS CYNPYroB 1 feTei,
ycureHve 3aliuTel MaTepUHCTBa U LeTCTBA.

S. N. Medvedev

THE REFORM OF FAMILY LAW IN SPAIN

The article is devoted to the reform of family law
in Spain, which has been realized over the last forty
years, starting with the adoption of the Constitution
in 1978 16 laws were adopted, which changed the
content of the Spanish family law profoundly. Equal-
ity between spouses has been established. Parental
authority now belongs parents rather than exclusively
to a father. Divorce was allowedin a Catholic coun-
try, the equality of children born in and out of wed-

KoHctutyuuss Wcnanmm 1978 r. HameTtuna
MyTU MOCTPOEHUS HOBOIO MOMUTUYECKOTO Pexu-
Ma nocre Aornroro npaeneHus reHepana ®paHko.
B cBSA3M ¢ 3TMM OHa 3aKkpenuna HoBble MPUHLIM-
Mbl cemeiHoro npaea. [o atoro mpupoga Gpaka
paccmaTpuBanack kak 60XecTBeHHOe TaMHCTBO,
ceMeliHoe MpaBo OblNo MOHOMONM3UPOBAHO Ka-
TONMUYECKON LIepKOBbIO, pa3Boj Obin 3anpeLleH.
B cembe abcomnioTHas BnacTb nNpuHaanexana
MYy, NpaBa >eHbl orpaHuumBanucb. CyliecTBo-
Bana nornHasi uAeHTM4YHOCTb Bpaka u cembU. 3To
NPUBOAMIO K AUCKPUMUHALIMK AETEN, POXKI eHHbIX
B Opake u BHe bpaka. OTbickaHue OTLIOBCTBA 3a-
npewanock [18, p. 1]. AHaxpoHM3M UCNAHCKOW
ceMby Obin oveBuzeH. FoBopunu o Kpusmce Tpa-
AVLUMOHHOW ncnaHckon cembi [20, p. 2].

«YunTblBasd HOBble COObITUS B 3TOM MEHSIO-
lwemca Mupe, — NUWWYT UCMaHCKUe LMBUIACTDI
J1. Onec-Mukaco n A. TynnoH, — npaeumna o ceMbe,
KoTopble copepxartcs B [paxaaHCKOM Kojekce,
cTanu KasaTbCsl aHaxXpOHU3MOM U [ OMKHbI ObITb
nameHeHbl» [17, p. 39].

WcnaHng Tak nnu mHade npucoejvHWnachk K
MeXAYHapoAHbIM KOHBEHLIMSIM, KOTOPblE MPOBO3-
rnaiwuanu HoBble, MPOrpeCcCrBHbIE MPUHLMMbI:

lock has been proclaimed, protection of children and
mothers has beenstrengthened, same-sex marriage
was allowed; changes were made to the property and
alimony relations of spouses and children.

Key words: family law, marriage and its forms,
new laws in the area of family law, a change in the
legal status of spouses and children, strengthening of
maternal and child protection.

— BCE II0AU POXAATCH CBOOOAHBIMU M PaBHbI-
MW B CBOEM JOCTOMHCTBE U Npasax [2];

— YerioBeyeckoe JOCTOMHCTBO HEMPUKOCHO-
BEHHO [6];

— Bce (hopMbl AUCKPUMUHALIMM XKEHLLMH [1OIK-
Hbl ObITb IMKBUAUPOBaHSI [7].

MexayHaposHoe COOOLLEeCTBO MHOrO BHUMa-
HUA yaensieT 3aboTe 1 3almTe geTeid. KXeHeBckas
Jeknapauust npae pebeHka oT 26 Hosbpsa 1924 T.
BblpaboTana 5 NpMHUMNOB, HanpaBMeHHbIX Ha To,
yToObI 06ecneunTb pebeHKy Heobxoanmble cpea-
CTBa AN ero pasBuTUSA Kak uamyeckoro, Tak u
AyxoBHoro [5].

Oeknapauusa npaB pebeHka oT 20 Hos6ps
1959 1. o6bsiBUNa 10 NpMHUMMNOB, N3 KOTOPbIX 8-iA
NPUHLIMIM NpusbiBaeT: « PebeHOoK JomKeH npu Bcex
obcTodaTenbcTBax ObITb cpeau Tex, KTO NnepBbiM
nony4aet 3awuTy 1 nomouwpy [3]; a KoHBeHUms o
npaBax pebeHka oT 20 HoA6pa 1989 1. ykasbIBaeT,
uTO «pebeHKy AMns MOMHOro U rapMOHUYHOTO pas-
BUTUSI €70 MMYHOCTM HEODXOAUMO pacTu B ceMei-
HOM OKpY>XeHuUM, B aTMocepe cyacTbs, NoOBM U
noHnmaHus» [8].

OTu aeknapauuu o npaBax U 3awute pebeH-
Ka He MOIT He MOBMUATE Ha MPaBoCO3HaHUE KC-
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naHckoi obwecTBeHHocTU. BeTynnenne Ucnanuu
B EBponeiickuin coto3 Takke Beno k pedopmam
cemeiHoro npaea. AMCTepJaMcKuii JOroBop OT
1 masa 1999 r. npoBoarnalwuan counanbHyto 3awm-
TY, pPaBEHCTBO MY>KUMHbI U XeHLWWHbI [1].

EBponelickaga XapTua OCHOBHbIX npaB EBpo-
nenckKoro cotosa, BolleAllasd 3aTemM CcoCTaBHOM
yactbto B KoHctutyumto EBponeiickoro cotosa,
yCcTaHaBnuBana: saripeljaercsl BcsaKas AUCKpU-
MUHaLMS JXeHLUVH, NPOoBo3ImnallaeTcsl paBeHCTBO
MY>KUUH W JKEHLUVH, €T UMEIOT NpaBo Ha 3aluTy
N AOCTOMHYIO >KU3Hb [2].

Bce aTo 1 BbI3Bano pecdopmMy ceMeiHoro npa-
Ba B VcnaHuu.

1. NoHaTue cembu. H1 KoHctutyumsa Ucnanum
1978 r., Hu MpaxaaHcknii kogekc 1889 rHe pgatot
onpeaeneHns cembu. Ho Teopus rpaxgaHckoro
npaga onpejensieT CeMblo KaK « Coto3 husmyeckmx
NnyL, coelMHEHHBIX MeXAy coboii cynpy)xecKumu
cBaA3sgMU 1 pogcTBom» [18, p. 1]. M. Anbbanagexo
NnojA cembei MOHMMAET rpPynny nuu, oobeauHeH-
HbIX OpakoM U eTeil, KOTopble HAaXOAATCS MOA X
BMACTbiO UMW 3MaHCUMUPOBAHHBIX, HO He MOKu-
HYBLUMX poauTenbckuii gom [11, p. 491].

Korga B cOBpeMEHHOM WCMAHCKOM MpaBe ro-
BOPAT O CEMbe, UMEeIOT B BUAY UHAUBUAYaNbHYIO
cembto(familia nuclear), xoTa cylwecTByeT MHOro
pasnuuHbIX opm.

2. Cembs ocHOBaHa Ha Opake (matrimonio).
CT. 44 TpaxaaHcKoro kojekca o Opake B cTapoit
peaakuun macut: « MyXumHa U KeHLMHa nMetoT
npaBo 3aknouvaTtb Opak B COOTBETCTBUU C MONO-
KEHUAMU HacTosllero kogekca» [12, p. 54]. Ho
3akoH 13/2005 r. nobaBnseT BTOPOI NYHKT CT. 44
«Bpak byaet umeThb Te e TpeboBaHMs 1 nocneg-
CTBUSA, Korga oba bpavytowmxcs Obiny 04Horo e
unu gpyroro nonax [19, p. 23632].

3. KOHCTUTYUMOHHbIE NPUHLMNbLI CeMEeNHO-
ro npasa McnaHuu. Ct1.cT. 32 n 39 KoHcTUTyLun
WcnaHum 1978 r. 3akpennsaioT OCHOBHblE NPUHLIN-
Mnbl cemelHoro npaea. [NepBag cTaTebs yKasbIBaeT,
UTO «MYXKYUHA W XKEHLUMHa MMEIOT NpaBo 3aKIio-
unTb Opak Ha paBHbIX NpaBax», ykasaB, YTo 3a-
KOH perynupyeT c¢opmbl Bpaka, Bo3pacT U cro-
COBHOCTb 3akrounTb €ro, Npaea U ob6s3aHHOCTU
CYNpYroB, OCHOBaHWUS pa3enbHOro JXUTeNbCcTBa U
pasBoa u ero npaeoBble nocneacteud [13, p. 6].

B cootBetcTBUM co cT. 39 nybGnuuHas BnacTb
obecneunBaer 3aluTy ceMbu (coLanbHylo, aKo-
HOMUYECKYIO U NMPaBOBYIO) U AeTel, KoTopble SIB-
nsaTcs abconoTHO paBHOMPaBHbLIMU Nepef, 3aKo-
HOM, poXJeHHble B Opake unu BHe bpaka [13, p. 7].

KoHcTUTyLMS oxpaHsieT MaTepuHCTBO B paB-
HOI CTeMeHW 3aMy>KHUX UIN O MHOKUX MaTepen.

Ct. 16 n. 3 KoHCcTUTYUMM npoBo3rnallaeT CcBO-

Goay BepoucrnoBeAaHusl, YTO O3HAYaeT, UTo HU

ofHa penurna B VcnaHuu He aBnseTcs oduum-
anbHou.

B apyrux ctatbsax KoHCTUTyUMKU, Kpome Toro,
npoBo3rnallaercs:

— 3awmTa Yectn n goctouHctsa (ctT. 18 n. 1);
3awmra JIMYHOA U CeEMENHOW WHTUMHOM KU3HW,
doTonsobpaxeHns. 3akoH orpaHWUMBaET MOMb-
30BaHue ceMeiHol nHdopmaumeli (ct. 18, n. 4);

— nybnuyHag BnacTb rapaHTMpyeT npaea, Ko-
Topble NpeAoCTaBASAIOTCA POAUTENAM AMS BOCNU-
TaHWUS CBOMX A€Tel B PENUIMo3HOM U MopasibHOM
ayxe (ct. 27, n. 3);

— yuynTens, poauTenNn N B HEKOTOPbLIX cry4asx
JeT NpUHUMAIOT y4acTue B yrpaBreHUn yupex-
JEeHUAMU, HaxoAsWMMUCS MoJ KOHTPOMEM rocy-
Japctea (cT. 27, n. 7);

— nNpaBoO Ha Tpya W MonyyeHue JOCTOWHOW
onnarbl Tpyaa, Bbibop Npodeccu n HUKaKo anc-
KpYMUHaLM1 no nosioBomMy npusHaky (ct. 35, n. 1).

4. OcHoBHble nonoxxeHns KoHcTUTyuuu panu
TOMYOK rMyobokoi pechopme McCMaHCKOro cememn-
Horo npaea. 3a nepuoa ¢ 1881 no 2007 rr. 6binn
NpuHATLI 16 3aKOHOB.

5. NpaxpaHckun kopekc McnaHuu perynu-
pyeT cemeiiHoe npaBo B MepBoi kHure «O nu-
yax». Emy noceauweHbl Tutynel IV-XIl «O Gpake»
(cT.cT. 42-107); V «OTLOBCTBO U poacTBOY» (CT.CT.
108-141); VI «O6 anumeHTax pojCTBEHHUKOB»
(cT.cT. 142-153); VIl « O6 oTHOLWEHUSX poaunTenei
n aeteit» (cr.cT. 154-180); VIl «O6 oTcyTcTBUM
(cynpyroB)» (cT.cT. 181-198); IX «O6 yTpate ae-
ecnocobHocTn» (cT.cT. 199-214); X «O06 oneke,
norneynTenbcTBe 3alUTe HeCcoBepLUeHHOoNeT-
HUX WK HeaeecnocobHbIX» (cT.cT. 215-313); XI
«OcoBeplueHHoNeTUN M aMaHcunaumm» (CT.cT.314—
324); Xl «O perncTpaumn rpaxgaHcKkoro cocTtos-
HUs» (CT.cT. 325-332).

6. Cembsl 0603Ha4aeTcsa TepMuHoM «familiar.
Mo cBuaeTenbCTBY MCMAHCKUX IOPUCTOB, 3TO Ha-
3BaHWe cemMbU MPOM3OLUNO B PUMCKOM MpaBe OT
cnoBa «famel — pab» [2, c. 42—43]. o Bceit Bepo-
ATHOCTU, MONOXeHNe JoMoYajLEeB B PUMCKON ce-
Mbe OblIno Takoe Xe, kak U paboB. CBSA3b B UCMaH-
CKOW CeMbe OCHOBbLIBAeTCH Ha KPOBHOM pojCTBe
poautenen n peteii (el vinculo de parentesco
matrimonial de sange) n Ha Hayanax cBolcTBa Cy-
npyroB (vinculo de parentesco politico (afinidad),
a TalkKe Ha ycbliHoBneHumn (parentesco adoptivo).

Cembsl, perynupyemas npaBoMm, sBRsieTcs
IOpUANYECKUM WUHCTUTYTOM, HO Mpexae oHa $B-
ngaetcsa couuanbHbIM WHCTUTYTOM, Tak Kak oHa
cumTaeTcs ocHoBol obwecTBa. CemeliHoe NpaBo
npescraBnsaeT coboW COBOKYMHOCTb MPaBOBbIX
HOpM, KOTOpble perynupylT Haubornee BaXHble
ceMeliHble oTHoLeHNs. OHO perynupyeT oTHOLLe-
HWUS Cynpyros, poguTenen u JeTei, NMUHbIE NMY-
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LLleCTBEHHbIE OTHOLUEHUS MeXay HUMW, UHCTUTY-
Tbl OXpaHbl CEMbU: POAUTENBLCKYIO BRacTb, ONeKy
1 MONeYnTENnbLCTBO.

McnaHckoe cemeliHoe NpaBo XxapakTepusyercs
crieayloLWmMMmn YepTamu:

— HW ojHa oTpacrb MnpaBa He MojBepXeHa Ta-
KOMY BRMSIHUIO PEnuriui U mopanu B UCMaHCKOM
npaBe, Kak ceMelHoe npaso;

— BOMbLUMHCTBO HOPM CeMeENHOro npaBa HOCAT
UMMNepaTUBHbLIA XapakTep, KOTopble orpaHu4vBa-
10T BOMIO YYACTHUKOB CEMENHbIX NpaBOOTHOLLe-
HURA;

— B CeMeliHOM rpaBe MHOroYUCIEeHHble HOp-
Mbl HE MMeIOT CaHKUMIA Unu caHKumMu ocnabne-
Hbl(sancion atenuada).

7. Bpak u ero Bugbl. B ncnaHckom npase bpak
UMeHyeTca «matrimoniumy. 3TOoT TEPMUH MMeeT
[Ba 3Ha4yeHus: ropuamdeckuin akt (acto) n cocto-
gHue (estado).

Bpak B MicnaHuu xapakTepun3oBarncs eJHCTBOM
1 Hepa3spbiBHOCTbIO (Unidad e indivisolubilidad). Ho
aTo ObIno Ao pedopMbl ceMelHoro npaga. Tenepb
nocne pedopmbl 1981 I. NnpUHLMN HepaspbIBHOCTA
yTpaTun CBoe 3HauYeHne B CBA3W € yCTaHOBMeHNeM
pasBoga. lcrnaHckoe ceMeliHoe 3aKoHojaTerb-
CTBO MpusHaeT Be hopMbl Opaka: LMBUMbHBIA U
LepkoBHbI. [NocrneaHnit perynupyeTcs HopMamu
KaHOHMYecKoro npaea, ecfnv B bpak BCTynatoT Ka-
Tonuku. Jlnua apyroro BepoucrnioBeJaHusl Taicke
MOTYT 3aKNOUNTb PennrMosHeiii opak (cT. 60 IK).
Ho Bce dhopmbl Bpaka npusHatoTcs AedCTBUTENb-
HbIMW nocrne peructpaunn B MNpaxaaHckom Peru-
ctpe (ct. 61 IK). MicnaHckoe cemeiiHoe npaBo 3Ha-
€T CeKpeTHbIA Opak, 3anMcb 0 KOTOPOM BHOCUTCSH
B creunansHylo kHury Peructpauun aktoB [pak-
AaHckoro cocTtosHug (cT. 64 IK).

Ceoj kaHoHu4eckoro npasa 1983 r. 6pak ma-
cuT: «bpauHbiii gorosop (matrimoniale foedus) —
3TO JOroBOp, C MOMOLLLIO KOTOPOro MyXUYuUHa U
XeHIMHa ycTaHaBnuMBawT Mexay coboil ToBa-
pyLLECTBO Ha BCIO XM3Hb, Crieays caMoi npupo-
Je no6ponopsjoYHbIX KpelleHbIX CYMpyroB po-
XaTb U BOCNUTLIBATb JeTeid, YTo ObiNo npr3HaHo
Xpuctom o0CnogoM AOCTONHBIM TauHCTBOM [14,
Canon1055, p. 408].

Onsa uepkoBHoro b6paka ycTaHOBIEH creayio-
LM BO3pacT: ANS MyX4UH — 16 neT, a Ans XeH-
wuH — 14 (Can.1083). Monogble noan AOSMKHbI
ObITb KpeLleHHbIMM Mo KaTonuyeckomy obpsay, B
NPOTMBHOM crny4yae Opak OyaeT HeeNCTBUTEMNb-
HbiM (Can.1086).

B cBeTckom Opake Bo3pacT ycTaHOBMeH ¢ 16
neT, HO BO3MOXeH 1 ¢ 14 neT npu ycrnosuu amaH-
cvmnauumn HecoBeplLUeHHoneTHero (cT.48) .

B pennmosHom Bpake pa3Boj He JomnyckaeT-
ca (Can. 1134 — Ex valido matrimonio enascitur

inter coniuges vinculum natura sua perpetuum et
exclusivum...). Ho no cBeTCKMM nMcnaHCKUM 3aKo-
HaM pa3Boj, BO3MOXEH NS penurmo3Horo bpaka.

Bpak B ntoboii hopmMe nprsHaeTcs HeaeilcTBU-
TEMbHbIM B CrieyoLnX crny4vasx:

1) Bpak, 3aknioyeHHbIh Be3 cornacus xeHuxa
U HEBECTbI; YCIOBUS, BPEMS 1 Crocob nonyyeHus
cornalleHus SIBNSIOTCA HeAelCTBUTENbHbIMU;

2) bpak, 3aKnioYeHHbI MeXay HeaMaHLMNupo-
BaHHbIMU HECOBEPLUEHHONMETHUMU;

3) bpak Tex, KTo yxxe cBsi3aH bpayHbIMK y3amu;

4) OpaK KpOBHbIX pPOJCTBEHHUKOB MO NpPSIMOM
NVUHWN WU YCbIHOBMEHHbIMU;

5) B6pak OOKOBbIX KPOBHbIX POACTBEHHUKOB 0
TpeTbeli CTeNeHy;

6) Opak ocyXJeHHbIX 3a yyacTue B yMbILUSIEH-
HOI CMepTK cyrnpyra unu nuua, ¢ KoTopbiM cynpyr
COCTOSM B ONU3KMX OTHOLLIEHUSIX.

8. JlnyHble oTHoweHusa cynpyroB. Cynpym
paBHbl B MpaBax U 00S3aHHOCTSX; JOJKHbI yBa-
XaTb U NoMoratb Apyr Apyry U AelNcTBOBaTb B UH-
Tepecax cemMbU; 06s13aHbl XXUTb BMECTe, XpPaHUTb
BEPHOCTE M MoMoraTte ApPYr ApYry; OHU JOIKHbI
pa3aenaTb obg3aHHoOCTH, 3a60Ty 1 BHUMaHUe BOC-
XOAALMM N HACXOAALMM U APYTMM NMLaM, Haxo-
JALUMCS Ha VKAWBEHWUW; HA OJVH U3 CYMNPYToB He
[ OIKeH NpejcTaBnaTh Apyroro 6es ero cornacus.

Mo ucnaHckoMy 3akoHoAaTenbCTBY HepasBe-
JeHHble cynpyri MOIyT XuTb pasfgenbHo. Takoe
XUTENbCTBO MOXET ycTaHaBNMBaTbCH CYAOM WU
no cornacuio ctopoH. CynebHoe pelleHue o pas-
JernbHOM KWUTENbCTBE CYNPYroB MpUHUMAaeTCs,
KOrga UMeLoTCS HeCOoBepLUEHHONETHNE He 3MaH-
LUMMUpOBaHHbIE AETU U B HEKOTOPbIX APYrux crny-
yasx. Takoe pelleHne NpUHUMAaETCs No npocbbe
oboux poauTtenei unu oAHOro ¢ cornacus apyro-
ro, Korga npouwrmno 3 Mecsia ¢ MOMEHTa 3aKmnio-
yeHus bpaka ¢ yyeTom nonoxeHuin ct. 90 MK, Mo
npocbbe OAHOro U3 CYNpPyroB — MO WCTEYEHUU
3 mecqueB, Korja cyliecTBoBana onacHoCTb Afis
XW3HU, pU3NUecKon HenpUKOCHOBEHHOCTU, CBO-
604bl, HPaBCTBEHHOCTW UMK CeKcyarbHON CBOOO-
Abl ¥ HEMNPUKOCHOBEHHOCTHU (CT. 81).

Cynpyrun Takke MOIyT JOroBoputhcd 00 UX
pasjeneHun no B3aUMHOMY cormnacuio vepes 3
Mecsla nocrne BcTynneHus B bpak. O6 aTom co-
CTaBMsieTcs [OroBop C MOMOLUBIO ajBoKaTa unu
HoTapuyca.

MpuMupeHne CTOPOH NpeKpallaeT pasjenbHoe
XuTenbcTBo. Oba cynpyra B OTAENbHOCTU CTaBAT
B U3BECTHOCTb CyAblo. Ecnu npummupeHune cocto-
Aanocb 06e3 BCAKOro cyfebHOro BMeLlaTenbcTBa,
CYNpyru cocTaBnsoT 06 3TOM NyGMUYHBIA akT unu
aKT AeMOHCTpaLuMu NPUMUPEHUS, KOTOPbIA BHO-
cutcsa B PercTp akToB rpaxaaHcKoro CoCTOSIHUSA
(cT. 84).
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9. AnuMeHTHble obg3aTenbLCTBa POACTBEH-
HUKOB. [oj anvmeHTamy NOHUMAaETCS BCe TO, YTO
HeobXoAUMO AN NPONUTaHUs, MPOXUBaHUS, pac-
XOAbl Ha ofexay U MeJULMHCKYIO NMoMoLlb. Anu-
MEeHTbI TakKe BKIOUatoT pacxobl Ha obpa3oBaHue
W BOCMMTaHWe ManoneTHero, rnoka HecoBepLleH-
HOMeTHUA He 3akoHYMT obyuveHue. K anumeHTam
OTHOCATCA pacxodbl No GepeMeHHOCTN U pojam
(cT. 142 B pegakuum 3akoHa 11/1981 ot 13 mag).

Obsi3aHbl OKasblBaTb B3aWMHYIO MOAAEPKKY,
ynnauveas anvmeHThbl:

1) cynpyru;

2) Bocxogsiuue;

3) Hucxoasawwe;

4) bpaTbsl TaKke JOIKHbl oKa3blBaTb Heobxo-
anmyto nomollb (cT.143).

Pasmepbl anMmeHTOB 3aBUCAT OT J0XOAOB Mna-
TerbLUMKa anMMeHTOB 1 MoTpeBHoCTel nonyyarens.

AnMMeHTbl NpeAoCTaBnslOTCA B crejylolem
nopsiake:

— cynpyre unu cynpyry;

— HACXOAALLMM ONmKaillein cTeneHu;

— BOCXOAALWMM TaKke Onuxaiillein creneHu.
Cpean HACXOASALMX N BOCXOASALINX O4epeaHOCTb
nornyyeHns anMMeHToB onpeaensieTcs nopsakom
NpY3BaHUA K HacnejoBaHuIo Mo 3aKOHY;

— DOpaTbhsiM U cecTpaM, HO B MOCMeHIon ove-
peab.

3aKkoH ycTaHaBnvMBaeT JBa Buga anvMeH-
TOB: LUMPOKUE U orpaHuyeHHble. OrpaHUYeHHble
aneMeHTbl NpU3BaHbl, YToObl obecrneunTb MUHU-
MarnbHO npueMneMblii ypoBeHb uU3Hu. LLnpokne
anvMeHTbl JOMKHbI 0BecneunTb He TOMbKO MUHU-
MasbHbIA YPOBEHb XMW3HW, HO U CO3JaTb HEKOTO-
poe Bnarornonyuve Ans nonyJyaTtens anMuMeHTOB U
Jaxe (cT.142).

LLUnpokne anmmeHTbl nony4vatoT (cT.CcT. 143 un
108, n. 2):

1) cynpyru;

2) HUcxoasLWMe N BOCXoAsllme, a TaloKe yCbl-
HOBIEHHbIE.

OrpaHuyeHHble anuMeHTbl Nony4akrT Oparks,
Oyab TO KPOBHbIE UMM YCbIHOBIEHHbIE (CT.143).

MpekpalyeHue BbiNnaTbl anvMeHTOB:

— CO CMepTblo NnarenbLUmKa arMMeHTOB,

— B CBSI3W C YyXyALUIEHWEM WMYLLECTBEHHOIO
NomnoXKeH1s nnartenbliyka anMMeHToB, Korga ToT
He MOXET BbInnaynsaTtb anMMeHTbl, He NPUYNHSAS
Bpena cebe n cBoel cembe,

— Korga nony4yaTenb arMMeHTOB Hayasn 3aHu-
MaTbcs pemecnom, npodeccren unu npeanpuHu-
MaTenbCKON AesATeNbHOCTbIO, YTO CO34aloT YCIo-
BMS AN HOPMaribHOWM XNU3HN.

— KOrda nonyyartenb anuMMeHTOB COBepLUnn
npaBoHapylleHne, npuBejLllee ero K nueHuio
HacneacTsa,

— Koraa rosy4artesb anMMeHTOB B CUITY NIOXO-
ro NoBeJeHUsl UMM MIoxoro npunexaHus Kk pabo-
Te, MOKa CYLLECTBYIOT 3T OCHOBaHUS.

10. OTHoweHUA poauTenen u pgetei. Biaun-
MOOTHOLLUEHUS poauUTenen U JeTell perynupyroTcs
Tutynom VIl KHurm nepsoit lpaxaaHCcKoro Ko-
aekca WcnaHum (cT.cT. 154-180), a Taike 3ako-
Hamu (Ley11/1981,de 13 de mayo; Ley 21/1987;
Ley 11/1990; Ley 1/1996,de 15 de enero; Ley
13/2005,de 1 de julio; Ley 54/2007 de 28 de
deciembre).

Hdetn HaxoasaTca noj BRnacTbio poauTenei.
Poautenbckne npaBa OCYLLECTBASIOTCA B WUHTe-
pecax JeTell B COOTBETCTBUM C UX JINYHOCTBLIO U
BKIIOYAIOT crieyiolliee: npucMaTpuBaTh 3a AeTb-
MW, YXa2KUBaTb 32 HUMWU, KOPMUTb WX, BOCMUTbI-
BaTb, 3a00TUTbCA O BCECTOPOHHEM O0OyueHuH,
NpeAcTaBnsaATb UX WHTepecbl W yNpaBnsTb WX
umylLectBoM. Ecnn getu Obinu goctaTtouHo pas-
BUTbI, HaZ0 MPUCIYLUMBATLCH K UX MHEHUIO Npu
NPUHATUW pelleHus poautensamu. Pogutenu mo-
ryT Npu OCyLLecTBMEHNN CBOEl BnacTu nornyvarb
NMOMOLLB CO CTOPOHbI rocyaapcTaa. [eTu AOMmKHbI
cnywaTtbcs cBoux poauTeneii. BknagbiBaTtb cBoOiA
Tpy4 B ceMeliHoe Brnarononyume B COOTBETCTBUM
CO CBOVMM BO3MOXHOCTSIMU, MOKa CBA3aHbl ce-
MeNHbIMU y3aMu.

Poautenbckaa Bnactb (patria potestad) ocy-
LeCTBNSETCA COBMECTHO obeumn poauTensmu
U TONbKO OHUM U3 HUX C SCHO BbIP@)XEHHOro
unu monyanuBeoro cormacusa apyroro. B cnyvae
pasHornacus cnop peluaet Ccyabs, 3acnylwae po-
avntenen n getei (ct. 156). Poautenu npeacras-
NA0T UHTEpecbl CBOUX AeTell B OTHOLUEHUSX C
TpeTbumu nuuamm (cT. 162).

Tenepb Bce Gonblie roBOpsaT He O POAUTENb-
CKOW BMacTu, a 0 poAUTENbCKON OTBETCTBEHHOCTH
nepea aeTbMu. Hanpumep, B HoBoM paxgaHckom
n Kommepueckom kojekce ApreHTUHbl BMeCTO
«patria potestad» (pogutenbckas BnacTb) yno-
Tpebnsetca TepMmuH «responsabilidad paternal»
(poanTenbckas oTBETCTBEHHOCTD) [9, ¢. 236].

La patria potestad npekpawjaetcs:

1) cmepTblo Unu geknapauuen o CMepTn poau-
Tenem unu aeTen;

2) aMmaHuunaumen;

3) ycbiHOBMEHMEM unu ygovepeHrem pebeHka
(cT. 169).

11. Oneka, none4ynTenbLCTBO U 3aulUuTa ge-
Tell MarnoneTHUX U HeAeecnocoOHbIX. 3TN NH-
CTUTYTbI perynupytotrcs Tutynom X MNpaxgaHckoro
Koaekca (cT.cT. 215-306), koTopble Gbinu pedop-
MUpoBaHbl 3akoHamu oT 24 okTabpsa 1983 r., oT 11
Hos16pa 1987, oT 8 aHBapa 2000 1. u ap.

Oneka ycTaHaBnvBaeTcs:

1) Hag ManoneTHUMU He dMaHLUUMUPOBaHHbI-
MU AeTbMU, KOTopble He Bbiny noj BnacTbio po-
anTenen;
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2) Haj HeaeecnoCcobHbIMK, KOTfja 3TO YyCTaHOB-
fNeHo Mo peLueHuto cyaa;

3) Haa nuuamu, Haj KOTOPbIMWA YCTaHOBMEHbI
paclupeHHble npaBa pojuTenei, noka oHW He
npekpaLleHbl, UCKMoYas Tex, KTO HaxoaAuTcs noj
noneYnTensLCTBOM,;

4) Hag ManoneTHWMM, KOTOpble HaxoAdATcs B
6e/,cTBEHHOM MonoxeHun (cT. 222).

OnekyH HazHa4yaeTcs CynpyroM, KOTopbliA npo-
XUBaAeT ¢ onekaemblM; poaAUTENSMU; NULOM UMK
nuuamu, yKkasaHHbIMW B 3aBeLlaHun; HUCXOASALWN-
MW, BOCXOAALLMMUA UMK Bnvbkallummn BoKoBbIMA
poACTBEHHUKaMM MO yKadaHuto cyabu (cT. 234).

Oneka npekpallaeTcs:

1) Kkorga HecoBeplueHHomneTHui goctur 18,
ecnu He Obina ycTaHoBMeHa cyfebHas Heaeecrno-
CODHOCTb;

2) yCbIHOBMEHWEM;

3) co cmMepTbio NrLa, HaxoAALErocs Noj, oneKow;

4) ¢ amaHcunaumein HecoBepLLEHHONETHero.

3aKoH oT 24 okTabpsa 1983 . BoccTaHOBMI MO-
NevynTenbLCTBO, KOTOpOE paHee He NPUMEHSNoch B
KayecTBe CaMOCTOSATENbHOIO NHCTUTYTa, XOTS ero
ponb BbIMOMHANACh APYrMMU crnocobamu.

[MoneunTenbCTBO yCTaHaBNMBaeTCH B cry4vasx:

1) Hag 9MaHCUMMPOBAaHHbLIM, POAUTENN KOTOPO-
ro ymepnu wnu octanvicb MHBanujamu Ans ocy-
LLECTBMEHNS CBOUX >KU3HEHHBIX MNOTpebHOCTeN,
NpeaycMOTPEHHbIX 3aKOHOM;

2) B OTHOLUEHWUU TeX, KTO Mony4vaeT Bbirogy ot
rnoneynTenemn;

3) Hag pacTouutenamum (ct. 286).

Mo cBuaeTenbCTBY UCMAHCKUX HOPUCTOB, «3dh-
dekTMBHag cyaebHasn 3awuTa gensetca dyHaa-
MeHTanbHbIM Npasom» [15, p. 2].

CyaebHbIii 3alUTHUK Ha3Ha4YaeTcs Cyabeil:

1) Koraa cyLLecTBYIOT KOH(NMKTblI MHTEPECOB
MeXy onekaemMbiMy U HaxoAAWUMUCH Noj norie-
YATENLCTBOM HECOBEPLUEHHONETHUMU N Hejdee-
CNOCOBHBLIMY U UX NpejCcTaBUTENSAMU;

2) Korga no Kakum-HMbyAb MpUUMHAM OMeKyH U
noneynTernb He BbIMOIHSAOT CBOMX 006593aHHOCTEN;

3) BO BCex ocTamnbHbIX cry4yasix, npeaycmo-
TpeHHbIX B HacTosiweM Kogekce (cT.299).

Kakue ato cnyvyan? Cyabs HasHadaeT npejcra-
BUTENSA B CyA, €Cnu OTCYTCTBYET NNLIO, KOTOPOMY
Nopy4yeHo 3To MpelCcTaBUTENbCTBO UHTEPECOB He-
AeecnocobHoro unu pactountens (cT.cT. 207, 296).

Cyabs HasHayaeT cyfebHoro 3allMTHUKa B Cy-
JebHoMm npouecce 13 nuu, Hanbornee AOCTOMHbIX
NS BbiNonHeHUs obszaHHocTel (cT. 300), npuyem
NMoMoLLb MOXeT NpeJocTaBNaTbesl GecnnarHo.

«XapTua dyHaameHTanbHbIX NpaB EBponein-
ckoro Cotosa, — nuwet Kapnoc KapHuuep Auec, —
opobpeHHasa B Huue n BkmioueHHas B Jlucca-
BGoHCKMIA AOroBOp, BBOAMT B Hall MpaBonopsoK

noHdaTue «acceso a la justicia»(goctyn K npaso-
cyauto), Korga B ero cr.47, perynupysa «[lpaBo
Ha ad)pekTBHYO cyaebHylo 3alimTy U Ha Bec-
npucTpacTHOro Ccyablo», ycraHoBneHo: «byger
npepsocTaenaTbca GecnnatHas NOMOLLb TeM, KTO
He MMeeT MOCTOSIHHBIX U JOCTaTOUHbIX CPeCTB U
Korga ykazaHHas MoMOLLb HY)XHa ANd TOro, YTobbl
rapaHTMpoBaTb 3hheKTUBHO JOCTYM K NpaBocy-
auoy [16, p. 3].

Iy, koTopoe BbINOMNHAET PYHKLMM ONEKyHa,
TepnuT yObITKU Oe3 ero BUHbI, UMEET NpaBo Ha
BO3MeLLeHUe Bpeaa.

12. UmyuwecTBeHHble OTHOWEHUA B CeMbe.
Begakuin bpak nogumHeH onpegeneHHoMy MMyLe-
CTBEHHOMY PEXUMY, T. €. COBOKYMHOCTW MpaBui,
KoTopble onpeAensioT NPUHaANEeXHOCTb UMyLLe-
CTBa, cyllecTBylllero B Opake, ero npumeHe-
H/We Ans BbINofiHeHUs1 obsizaHHOCTel B Bpake u
ceMbe, NpaBuna ynpaefneHUsl U pacrnopsKeHus,
OTBETCTBEHHOCTU MO JOrOBOPHbLIM Jonram rnepej
TPeTbUMU NUMLAMKI, NPUHLIMNaMK pasaena umylie-
CTBa, Korja bpak npekpaliaercs unu nameHseTcs
NpaBoBON PEXUM UMYLLIECTBA.

B cucteme [paxaaHckoro kojekca WMylle-
CTBEHHbIN OpauHblii peXmm MOXeT ObITb ycTa-
HOBMEeH U u3MeHeH B Nioboil MOMEHT Mo Borne
camux CyrnpyroB rnyTem COCTaBfeHusl cneLuarnb-
HOro jJoroBopa, HasblBaemoroxcapitulaciones
matrimoniales» (cT. 1315).

Bnarogapsa TpaHCLEHAEHTHOCTM MO OTHOLle-
HWIO K TPETbUM CTOpPOHAaM, BpayHblii UMYLLECTBEH-
Hblii JOrOBOP JAOIDKEH OTBeYaTb onpefereHHoN
dopme 1 NyGrnmyHocTU: BbiTb HOTapUanbHO yao-
CTOBepPeHHbIM U MoANeExXaTb UCMOMHEHUO Mepej
TpeTeMMU mnuuamu, Oyayuu 3aperMcTpupoBaH-
HbiM B [paxkaaHckom Pernctpe n B HeobXoANMbIX
cnyyasix — B Peructpe npaBa cobGCTBeHHOCTU U
B ToproBom Pernctpe. Kpome TOro, msmeHeHue
pexXuma UMYLLECTBEHHbIX OTHOLUEHUA HU B KOEM
crnyyae He JJOKHO yXyAllaTb Npasa TPeTbuX Ny,
npuobpeTeHHbIE MpU AeACTBUN NpejLLIecTByoLLe-
ro pexuma.

lpaaaHCKMA  KoAeKC YycTaHaBMMBAET, YTO
ecny cynpyri He usbpanu Apyroi UMyLLECTBEH-
HbIiA pEXUM, TO B CeMbe AEWCTBYET PeXuM, Ha-
3blBaeMblil «regimen de gananciales» (06LWHoOCTb
nmyuwiectsa) (cT. 1316). Peub naer o TpagmumoH-
HOM peXuMe, KOTOpblii XapakTepusyeTcs cylie-
CTBOBaHUEM TpeX Macc pasfnuyHOro MMyLlecTBa:
Kaabli U3 CYMpPYroB MMeeT CBoe COOCTBEHHOE
UMYLLECTBO, COpMUPOBaAHHOE U3 KMYLLECTBA,
KoTopoe eMy MpuHaamnexano Ao bpaka u U3 Toro
UMyl ecTBa, KoTopoe Obino npuobpeTeHo nocre
Ha oCcHoOBaHWM Oe3Bo3Me3gHoro TuTyna (Hacne-
JloBaHWe, JapeHue); KpoMe TOro, C MOMEHTa,
Korga HauuMHaeT AelACTBOBAaTb MPAaBOBON PEXMUM,
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dopmupyeTca obuwee umyllectso (el patrimonio
ganancial), koTopoe Kaablii U3 CYNpyroB nomny-
yaeT OT pesynkTaToB CBOEW TPYAOBOW unu npo-
cdheccumoHanbHo AeaTenbHOCTU U W3 JOXOAOB,
nony4yaeMbIx OT CBOEro umyllecTsa. MimyuecTso,
HaxxuToe B Opake, cunTaetca obLmm(presuncion
de ganancialidad), noka He ByaeT gokasaHo, YTo
OHO MpUHaANEXUT OAHOMY M3 CYMpYroB.

CemeiiHoe oOllee MMyLLECTBO MOAYMHEHO B
NPUHLMNE COBMECTHOMY PeXUMY YyrnpaBreHus,
XOT$ B onpejeneHHbIX cryJasx JonyckaeTcs, YTo
KaXkabliA cynpyr MOXeT pearnu3oBaTb cam yrnpas-
NeHVe OOLIMM MMYLLECTBOM, MOAYMHASACH Onpe-
JeneHHbIM npaBunam, 6e3 KOTOpbIX Takue akTbl
Oy eT HAUYTOXHBIMU UMY HelleCTBUTENbHBIMU.

OcobeHHO BakHa Tema OTBETCTBEHHOCTM MO
[OrOBOPHBIM JonramM TpeTbuM nuuam. OCHOBHble
npaBuna B 3Tor obnactu cneayoLye:

—Korga oba cynpyra efCTBYIOT COIMacoBaHHo,
OHMW OTBEYaIoT MIMUHBIM UMYLLECTBOM KaXJoro 13
JBYX U, KDOMe TOro, BCeM 06LLMM NMYLLECTBOM;

— Korja cynpyr AeWACTBYET C cornacus apyro-
ro, OTBETCTBEHHOCTb HACTynaeT NUYHbIM UMYyLLe-
CTBOM TOT0, KTO AeiicTBOBan 1 BceM o0LLMM UMY-
LLLeCTBOM;

— Korga cyrnpyr AeicTBoBan caM B ornpeje-
neHHbIX obcTosiTenbcTBax(B 0OLIMX MHTepecax
Bpaka u cembM), Takke OTBEYAET CBOUM MUYHBIM
UMYLLLECTBOM 1 BCEM OOLLIMM uMmyLLecTBoM. Kor-
Ja peyb naeT ob akTax, HanpaBneHHbIX Ans pe-
WweHnsa obgaszaTenbcTB Opaka, OTBETCTBEHHOCTb
HacTynaeTt Takke NUYHbIM UMYLLECTBOM ApPYroro
cynpyra B cybcuanapHoii hopme;

— Korja cynpyr JelcTBoBan cam BHe yKasaH-
HbIX BbIllE MOMOXEHWUIA, OTBeYaeT OAUH CBOUM
NAYHBIM MMYLLIECTBOM; OJJHAKO €CfM UMYLLEeCTBa
HeJ0CTaToYHO, TO KPeAUTOpbl MOMYT TpeboBaTb
Takke B hopMe cybcuanapHoii yaoBNeTBOpEHUS
U3 obLLero MMyLLLecTBa.

Pexxum obwHOCTU MpekpallaeTcs B Jpyrux
cryyasx CMepTbio OJHOIO W3 CYMpYroB, pasBo-

oM, nerarnbHbIM pasgenom Wnu rno Borne cyrnpy-
roB MocpeAcTBOM MpekpalleHust aoropopa. Bo
BCEX 3TUX cfyyasx Heobxoaumo cobmocTu Mpo-
Lecc NMUKBUJaLMK pexuma, yrnnaTtue npuuutar-
Wwmecsa Aonrv, onpeAenuB OCTATOK MMYLLECTBa;
€crn cylllecTByeT 3TOT OCTaToK, OH pacnpejens-
eTcsl TaK: KaXKgoMy 13 Cynpyros npuuntaeTcs no-
NOBYHa UMK B CryuYae CMepTU OAHOTO 13 CYMpPYroB
nepexoauT K ero HacrnejHUKam.

Pexumsbl pasgeneHua. Cynpyri mMoryT Bblbu-
paTe unu B Hauane ceoero Hpaka unu B nroboii
nocneayrowmin MOMEHT APYror NPaBoBON PEXMM
UMYLLLECTBEHHbIX OTHOLUEHWA, OTMUYHBIA OT pe-
»Kuma obwHocTn. B 0co6eHHOCTI MOXKHO BbIOpaThb
pexXuMbl, KoTopble perynupyet [paxgaHckuid Ko-
aekc: el de separacion y el de participacion.

Pexum pasgenbHocTH (cT. 1435—-1444) xapak-
TEpPU3yeTCS TEM, UTO KaXAblil U3 CyMNpyroB coxpa-
HSET CBOE NMYHOE MMYLLECTBO, MOJUMHSASA 0OLLIMM
Hopmam B obnacTu ynpaBreHusl, pacropshkeHNs,
OTBETCTBEHHOCTH, T. €. He co3jaBas obLLero pexu-
ma. Korga HeBO3MOXHO JoKa3aTb, KOMY U3 cynpy-
roB NPUHAANEXUT Kakas-HUOyb BeLlb UMK Npaeo,
npeanonaraeTcs, 4TO MOMOBMHA MNPUHAAMEXUT
Kaxaomy K3 cynpyroB B regimen de comunidad
proindiviso (HepasaenbHas oOLWHOCTL).

Pexum yyactua (ct. 1411-1434). B ct. 1411
pexum yyacTus onpefensietca Tak: «B pexume
yyactusl Kaxablii U3 cynpyros npuobperaer npa-
BO Ha yvyacTue B joxojax, nornyyaemMblX Apyrum
CYNpyrom B TeueHue BPEMEHM, Korja yKasaHHbIN
pexXuM cumTaeTcs JeCcTBUTENBHBIMY.

YHuKanbHoe sBrneHue, KoTopoe MpeacTaBnsieT
aTOT PEXNM, OTHOCUTCH K BOMPOCY O HeobXoAnMo-
CTV Ans oboux cyrnpyroB cnocobcTBOBaTh yBEMU-
YeHMWIO PacxoA 0B MPOMNOpLIMOHANbHO UX 3KOHOMMU-
YeCKMX pecypcoB Ans cofepxkaHus bpaka u ceMbM.

KoHctutyuusa Ncnannm 1978 r. He oTHOCUT pe-
ryrnmpoBaHue UMyLLEeCTBEHHbIX OTHOLUEHUIA B Cce-
Mbe K o0LLeil KOMNeTeHUUN rocyAapcTBa, OHU Mo-
ryT perynupoBarbcsi MecTHbIM npaBom [13 p. 5].
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