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HNIES ITPABA 110 I'YCTABY PAJIBPYXY

CraTpst UCClenyeT KaTeTOPHH CIPaBEIMBOCTH, IIEIIECOO0Pa3HOCTH M CTaOMIBHOCTH, mpeanoxenHsie 1. PagOpyxom
JUISL PACKpPBITUS UJIEH NIPaBa, aHAIU3UPYIOTCS] JOCTOMHCTBA M HEJOCTATKU PENATHBUCTCKOTO IOAX0/a K IIpodieme mpa-
BOBOTO HJ€aja, BbIBISAETCS COOTHOWeHue B3risinoB I'. Paxbpyxa u P. llltammiepa Ha mpaBoBOW upaeall W MOHATHE
npaBa, aHaIU3MpyeTcs Tak HasbiBaemas ¢opmyina PanOpyxa. [IpuBoaurcst HaydyHas JUCKycCHsl O JIMYHOM BBIOOpE
I'. Pandpyxa u3 nepeuHs pessTUBHBIX Lenei. Jlenaercs BHIBOJ O TOM, YTO XOTs CTPEMJIEHHE K CIIPaBEAJIMBOCTH Paj-
OpyX cuMTa] TJaBHBIM NPHU3HAKOM IIpaBa, HO CTAaBWJI CIIPABEIJIMBOCTh BBIIIE CTAOMIBHOCTH TOJBKO B Cllydae SIBHO
«yIEepOHBIX» 3aKOHOB, IPH KOTOPBIX CTAOMIBHOCTH IIEpecTaeT ObITh «MHHUMYMOM» CIPaBeUIMBOCTH. Takke KOHCTA-
THUPYETCS, YTO CTaBsl 1eJIeCO00Pa3HOCTh HIKE CIIPABEAIMBOCTH U CTaOMIbHOCTH, PanOpyx cunTai, 4yTo uzaes crpaBe-
JMBOCTH HEM30€XHO TOJDKHA KOHKPETH3NPOBATHCS PEISATUBHBIMU BO33PEHUSIMH Ha I1€TIECO00PAa3HOCTD.

Knrouesvie cnosa: cnpaBemIMBOCTD, MPABUIBHOE MPaBO, HEOKAHTHAHCTBO, PENATUBU3M, «popmyna Panbpyxa», Pan-
6pyx, llItammiiep, HOHATHE TIpaBa.

I'ycraB PanOpyx — BeImaromuiicss HeMenkuit Guitocod mpaBa HEOKAaHTHAHCKOTO HAIIpaBJICHUS, KaK W3-
BECTHO, OMNpEeNsii NpaBo Kak JeHCTBUTEIBHOCTh, KOTOPAs MO CBOEH CYTH CTpEMHTCS K CIpPaBEJIMBOCTH.
[To MHeHMIO aBTOpA, «U3 MOHATHS CIIPABEIUIMBOCTH BBITEKACT, YTO PaBHbIC TPEOYIOT paBHOTO oOpalieHus, a
pa3NnYHbIe — COpa3MepPHO pasindusiM Mexay Humu. Ho o0a 3T Bompoca oCTaroTCst OTKPBITBIMU: KOTO Clie-
IyeT pacCMaTpHBaTh B KaueCTBE PaBHBIX WJIM PA3IMUYHBIX U Kak ¢ HUMH oOparnarbea? CrpaBeyInBOCTh OTI-
penensier auib GopMy mnpaBa. UToObl BBISICHUTH COAep)KaHUE MpaBa, HEOOXOAUMO AOTOIHUTEIHHO BBECTH
noHsiTue 1enecoodpaznoctny» [8. C. 64]. Kakosa ke 1ens npaBa mo Panopyxy? «B cdepe smnupudeckoro
MIO3HAHMSI MHpa CYIIECTBYET JMIIb TPU BHUJIA IPEIAMETOB, KOTOPBIE MOTYT OBITH OITOCPEAOBAaHBI A0COTIOTHON
LEHHOCTBIO. DTO — omoenbHble Yenogeyeckue IUYHOCMU, Yeloseyeckue TUYHOCHU 8 YeloM U pe3yibmanyl
uenoseueckoeo mpyoa. llpuHsIB OCHOBY 3THX Onar 3a IIEHHOCTHBII KPUTEpHUH, MBI MOXXEM BBIAEIUTH TPH
Pa3NUYHBIX BUJA LEHHOCTEH: UHOUBUOYANbHBIE YEHHOCU, KOMNEKMUGHbIE YEHHOCU U MEOPYECKUe YeHHO-
cmu (Werkwerte)». «Pe3toMe KOHEUHBIX IeJieid OJJHUM CIIOBOM: JIJISl MHIUBUILYalTHCTUIECKOW TOUKH 3PEHHUS
— €80000a; N HAABIHIUBUIYATHUCTUUCCKOW — Hayus, Uil TPaHCHEPCOHAIBHON — Kyremypa». TUnndHbIe
00pa3bl Ha3BaHHBIX TEJCH: 002080p, opeanusm U 30anue [8. C. 65-69]. OmHaKo YeTOBEK HE B COCTOSHUHU B
OJIMHAKOBOW Mepe CTPEeMHUTHCS BO BCEX YKa3aHHBIX HAIIPABIICHUSAX: TPU HANpaBICHUA IIEHHOCTEH paHO MU
MO37HO HAYMHAIOT MPOTUBOPEUUTH APYT APYTYy, MOITOMY KaXAblil 4eIOBEK JOJDKEH CHENaTh LEHHOCTHBIN
BbIOOp. «B COOTBETCTBUM € NIPHHATHIM PEIICHUEM WM KU3HEHHOHW MO3ULIMEH U 0COOCHHO B3IJIsIaMH Ha Ipa-
BO MBI OTHOCUM K OJTHOM I PYTOM M3 dTUX TPYIII IEHHOCTEH unougudyarucmuyeckue, Ha0blHOUBUOYaIu-
cmuyecKue U NOTHOCMbI0 MPAHCnepCcoHaivbibie 832n0bl» [8.C. 66-67].

Taxum obpazom, ['. PaxOpyx, nmpsiMo He HazwkiBaeT, nmojooHo [1.M. HoBropoamesy, THIHOCTH aOCOIIOT-
HEIM uneamoM [9. C. 49-52]. OnmHako HEKOTOpBIC MCCIIEAOBATEIM OTMEYAIOT, YTO YUCHBIA TOpa3mo OOJIbIe
BHUMAaHUS YOI UHIWBUAYaTH3MYy, YeM KOJUIEKTUBH3MY, OJHOBPEMEHHO TPAHCIEPCOHAIM3M OH BOOOIIE
aummn nonutuyeckoro 3HaueHus [4. C. 53]. Muorue uccnenosarenu (A. Kaufmann, K. Engisch) Bricka3biBa-
JIM 3aCITyKMBAIOIY}0 BHUMaHHE MbICIIb, 9YT0 PanOpyx B HEKOTOPOM CMBICIIE JJOBOJUT CBOM PEISITUBU3M 10 JIO-
THYECKOT0 KOHIIA, HaXO/Is B IipaBax 4eJoBeka (TO €CTh B MJee CIPaBEATMBOCTH, KOTOPAs UX 3aIlUIIAeT) HEUTO
OKOHYAaTeJIbHOE U a0COMIOTHOE, HEOOX0AMMOe ISl JIF000H CUCTEMBI LIEHHOCTEH, HHBIMHU CJIOBaMH, PEISITUBH3M
Y HETO He SIBJISIETCS YeM-TO MPUHUMIUAIBHO HenpeogoauMbiM [18. C. 128; 19. C. 31-32]. Tak, cneays Kanty u
HItammnepy, PanOpyx nomnaraer, 4to gaxe mpu HEPAaBHOM OTHOIICHHUH 3aKOHA K Pa3JIMUHBIM JIMLIAM HUKTO HE
JOJDKEH HU3BOJIUTHCS JIMIIB 10 cpencTBa. bonee Toro, penarususM, no PaxOpyxy, moapasymeBaeT LEMylO CHC-
TeMy O€3YCJIOBHBIX NMPABOBBIX NPUHIMUIIOB, KOTOPBIEC MPHU3BAHBI 3TOT PEISTUBU3M O00ECTIeunTh (AEMOKpaTHS,
MIPaBOBOE TOCYAAPCTBO, HE3aBUCUMOCTE CYACOHOM BIACTH U T.1.).

ITo muenwuto xe I['.J]. ['ypBuua, «HET HUKAKOTO COMHEHHUs B ToM, uTo I'. PanmOpyx oraaer mpeamoure-
HUE TpaHcnepcoHamucTuuecko koHuenmmm» [2. C. 382], u B 3ToM ['ypBHY, Kak U B pacKpbITUM aHTHUHO-
MH3Ma HJeH TpaBa, BUANT IOJIOKHUTENbHBIE CTOPOHBI (pritocodun mpaBa Hemerkoro yderoro [2. C. 395].
Otka3 PagOpyxa OoT OKOHYATENFHOTO OTBETA Ha BOIPOC O NMPHOPHUTETE MHIMBUAyaIH3Ma U KOJUIEKTHBH3MA
['ypBuu uHTEpHpETUPYET TaK, YTO MPABOBOM MJi€aJl UMEET CBOM I'PAHUIBI U HE JOJDKEH CYIUTh O TOM, YTO
BBIXOJUT 3a c(epy npasa. B mo3uuuu ['ypBrua Takke nMeeTcs palnoHaNIbHOE 3epHO. Tak, OTcTauBas uaeai
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couuanu3ma, PagOpyx mmcan, 4to BO TJaBy yrila HY)KHO CTaBUTh HE JUYHOCTH (TMOEpaiu3M) WIM HAapOX
(HaMOHAMU3M) KaK TaKOBbIE, a TO, K YeMY OHHU JOJKHBI CTPEMHUTHCS — KyJbTypy. Connanusm, no Pagbpyxy,
9TO IOCTPOEHHUE KyJIbTYpPHOH JMYHOCTH U KYJIBTYPHOHM HAIM{, 3TO PaJOCTh KOJUICKTMBHOTO TPYZAad, B XOIE
KOTOPOTO MHAMBHJ CIY>KUT TOCYIapCTBY, & TOCYIapCTBO 3ab0Tutcs 00 mHauBuaax [12]. Ograko ¢ yaerom
TOro, 4yTo caM PanOpyx Ha3blBaj COLMANW3M TIPOSBICHHWEM BCE TOH e WHIWBUAYATHUCTUYCCKOW HIEH
[8. C. 81], mo3unuuto I'ypBuua cienyeT OTBEprHYTb.

[ToMuMoO cripaBeATTMBOCTH U 11€71€CO00Pa3HOCTH (KOTOpasi OTHOCUTENbHA M BBIPAXKaeTCs B TPeX BhIIIICHA-
3BaHHBIX [IEHHOCTHBIX HANpPAaBICHUSX: HHANBUIYTN3ME, HAIBIHANBUIYAIN3ME U TPAHCIIEPCOHATN3ME) TPETh-
M DIIEMEHTOM WJIeH IIpaBa SBISETCS MpaBOBasi oOecreueHHOCTh (cTadmibHOCTh, Rechtssicherheit), packpbi-
BAIOIIAsICA TAK)KE B TPEX UIOCTACSX — IIPABOBOM 0€30M1aCHOCTH, IPAaBOBON OCBEIOMJIEHHOCTH U IPaBOBOM He-
M3MEHHOCTH — M TpeOyIoIIas MO3UTHBALMH CIIPAaBEATUBOCTH B 3aKOHAX, M pa3peliarommas npooiieMy OTHOCH-
TEJBHOCTH LIeJICH cliemyronmM oopa3oM: «Eciu HEBO3MOXKHO ycmaHo6ums, 9To CIpaBeJIIBO, TO HEOOXOIUMO
NOCMAaHo8umMsb, 9TO IOJDKHO OBITH cripaBemmuBo» [8. C. 87]. Takum o0pa3oM, C YUETOM PENATHBU3MA IIeNeh
PanOpyx BBIHYKIEH NPU3HATH, YTO HEMO3HABAEMOCTh MPABHIIBHOTO (€CTECTBEHHOT'0) MpaBa» BENET K HE00XO-
JUMOCTH MPAaKTHYECKU 0€3yCIOBHOIO COOIIIOACHHS MO3UTHBHOTO TIpaBa, HO TYT e JeflaeT oroBopky: «He cy-
LIECTBYET CIEKYJITUBHBIX J0Ka3aTeJIbCTB TOTO, YTO OCHOBAHHOE HA 3aKOHE MPaBo (TIO3UTHUBHOE MPaBoO), HE-
CIpaBeJIMBOCTh KOTOPOTO HECOMHEHHA U OOIIeTIpU3HaHHA, TOJHKHO TPOJIoJbKaTh AeicTBoBaTh» [8. C. 27]. B
OOJIBIIMHCTBE CIy4YaeB HCIIOJHEHUE HECTPaBEJIMBOIO 3aK0HA, 0 PanOpyxy, sBiseTca He TOJIBKO MPaBOBOH,
HO ¥ HPAaBCTBEHHOH 0OS3aHHOCTHIO, TAK KaK BCSKHUI 3aKOH YK€ (PaKTOM CBOETO CYIIECTBOBAHUS BBIOJIHACT
HPABCTBEHHYIO I1€JIh — 00ECIIeUnBaeT yCTOMUNBOCTh 00mecTBeHHOTO Topsiaka [5. C. 15]. [Ipodeccnonanbabiii
JIOJT CYABbU COCTOMT B TOM, YTOOBI MIPUMEHSTH 3aKOH, BHE 3aBHCUMOCTH OT CIIPaBEIJIMBOCTH MocieaHero. B
JTAHHOM CITy4ae MbI MO>KEM CKa3aTb, UTO CyJbel JOCTUrAeTCs Kak MUHUMYM OZIHA U3 OCHOB CIPaBEJIMBOCTU —
CTaOUIIBHOCTD, a B CIy4ae CyJEeHCKOro IIPOU3BOJIa BEIMK PUCK HE NMOIy4uTh Aaxe 3toro. Ilo Panbpyxy, «no3u-
TUBHOCTh BXOJHT B MOHSATHE MPAaBUIBHOTO, UCTUHHOTO MpaBay», CIPAaBEITUBOCT U 1€J1eCO00Pa3HOCTh Mpe-
CTaBJISIIOT COOOM BTOPYIO BEJIMKYIO 3a/lauy MpaBa, «IepBast k€ — paBHBIM 00pa3oM BceMH 0J00peHHas — mpa-
BOBasi CTaOMIIBHOCTh, 0E30MaCHOCTh, TO ecTh Topsimok u mup» [8. C. 87]. B mpyrom mMecte aBTOp NHIIET:
«CripaBeIIMBOCTh — BTOpask BasKHEHIIas 3aqa4a npasa. IlepBas sxe — mpaBoBas CTaOUIBHOCTD, MU, IIOPSI0KY.
OpHaKo TYT e Y4YEeHbIH OCTOpOXKHO 3asBiuseT: «Tpu >IeMeHTa Uaeu NpaBa PaBHOLICHHBI, U B CIIy4ae KOH-
(huKTa MEXIy HUMH OJHO3HAYHOE pemieHne HeBo3MoxHO» [8. C. 99]. Mbl nponuTHpoBany 31echk paboTy
1932 1., HO aHAJOTHYHAs JBYCMBICIIEHHOCTh IPUCYTCTBYET U B Oosiee paHHUX Tpyaax ydeHoro 1910 r., rae on
TaKKe THUIIIET, YTO MPHUOPUTET TOW WM WHOW WIEW IMpaBa ABJIETCS MPEAMETOM HE HAay4HBIX, a MapTUHHBIX
JHMCKYCCHIA, HO C JPYTOil CTOPOHBI, CTAOMILHOCTD €CTh MepBasl 33/1a4a Npasa, a CIpaBeJIMBOCTh — JIUIIb BTO-
pas [5. C. 15-17]. B urore umeercst HEACHOCTb B BOIIPOCE O TOM, CYLIECTBYET JIM MEepapXusl LICHHOCTEH CTa-
omnsHOCTH(1) — cipaBeIUBOCTH(2) — 11e71eC000Pa3HOCTR(3), WK Ke IIEHHOCTH PaBHO3ZHAYHEI.

C nmpyroii cropoHsl, PanOopyx mpu3HaeT, 4To «BIOJHE MBICIMMBI CIy4au, KOrJa ColIepKaHue Hempa-
BOMEPHBIX aKTOB, CTENIEHb MX HECNPaBEUIMBOCTH MJIM HELEIecOO0pa3HOCTH CTONb 3HAYUTEIbHbI, YTO Mpa-
BOBasi CTaOUIIBHOCTh, TapaHTUPOBaHHAS ACHCTBYIOIIMM IIPAaBOM, HE MOXKET IPUHUMATLCS BO BHUMaHHue». [1o
BCEll BUJIMMOCTH, UMEETCSI B BUAY CUTyallHs, KOTJa MPaBO HACTOJIBKO OTKJIOHSETCS OT CBOEH HJEH, YTO Te-
PSIOTCA TJaBHBIE €r0 XapaKTEPUCTHKH, MO3TOMY TAaKOE NPaBO CUUTAETCS HENCHCTBUTEIBHBIM M HEIPaBO-
MepHbIM. «HecoBepieHcTBO YesoBeKka He M03BOJISET TAPMOHUYHO OOBEIMHUTH B 3aKOHE BCE TPHU LIECHHOCTH
npaBa — OOIIYI0 TMOJb3Y, MPABOBYIO CTA0MIBHOCTD M CIPaBEINBOCTh, U OCTAETCS JIUIIb BHIOMPATh MEXKIY
TeM, COIIallaThes JIM BO MMsI IPAaBOBOM CTaOMIIBHOCTH Ha AEWUCTBUE IJIOXOTO, BPEAHOTO MM HECTpaBes-
JMBOTO 3aKOHA MJIM OTKAa3aTh €My B JEHCTBUH, YUUTHIBASI €r0 HECHPABEAIMBOCTD U BpPE, HAHOCUMBIN BCeMy
obmectBy. Ho Hapon u ropuCTEl B 0COOCHHOCTH JOJDKHBI YETKO OCO3HABaTh, YTO XOTS 3aKOHBI, B 3HAUYH-
TEJNILHOW Mepe HeclpaBeAIUBbIE U HaHOCAIIME yiepO oOLIecTBY, M MOTYT CyLIECTBOBATh, UM Cledyem Om-
Kazvleams 6 OelicCmeul U 8 NPUSHAHUU UX npagosoo xapaxkmepay [8. C. 196].

B wurore aBTOp, 10 CyTH, IpeAIaraeT yxe Apyryro Hepapxuro: cTa0MIbHOCTh HE MOKET MOKYIIAThCs Ha
CTpaBeIMBOCTD U I1eJIECO00Pa3HOCTh «B 3HAUUTENHFHON Mepe». UTo 3T0 3HAYHT, OCTAeTCsl HEACHBIM, HO B JIFO-
O0OM cilydae pefeBaHTHOM SIBIISIETCS] CUTYalHs, KOTAa CTaOMIBHOCTh MOKYIIASTCS Ha APYTrHe LIEHHOCTH IpaBa
JI0 TaKOHM CTEICHH, 4TO MOCIEeIHNE BOOOIIE OTPULIAIOTCSI U CTAHOBATCS HEBO3MOKHBIMU. EnmHNYHOE Hectpa-
BEIMBOE CcyIeOHOE pellieHre B HHTepecax CTaOMIbHOCTH BIOJIHE MOXKET OBITh PU3HAHO JICHCTBYIOINM.

B uTore Mbl nMeeM TPUEAWHCTBO CIIPABEIMBOCTH, LesIecO00pa3sHOCTH U cTabunbHOCTH: «CrpaBea-
JMBOCTH YKa3bIBa€T HaM, YTO PABHOE CIEIyeT PeryjIupoBaTh OJMHAKOBO, & HEPAaBHOE — HEOAWHAKOBO, HO
OHA HUYET0 HE TOBOPUT O KPUTEPHAX, B COOTBETCTBUU C KOTOPBIMH TO WJIM HHOE CIELYeT XapaKTepu30BaTh
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KaK paBHOE WM HepaBHOe. HakoHel, oHa ompeenseT TUIIb OTHOLIECHHS, HO He BHJ perynupoBanus. Ha oba
3THU BOIIPOCA MOKHO OTBETUTh, UCXOJ JUIIb U3 Lenu npasa. Hapsay co cipaBeqmMBOCTbIO BTOPOU COCTaB-
HOHM 4YacThIO MW TpaBa SBISETCS Iiefecoobpa3zHocTh. OmHAKO Ha BOMPOC O IENH M IIesIeco00pa3HOCTH
HEJIb3s1 OTBETUTH OJHO3HauHO. OTBET Oy/eT HOCHUTH JIHMIIb OTHOCHUTENIBHBIM XapakTep U MOXKET OBITh MOJy-
4yeH Ojarofapsi CUCTEMaTHYECKOMY H3YUYCHHUIO Pa3NUYHBIX IMPABOBBIX, T'OCYAapCTBEHHBIX M HapTHHHO-
MTOJIMTUYECKUAX BO33PEHHA. DTOT PENSTHBU3M HE SBIISETCS MOCIEIHUM ciIoBoM (minocoduu mpasa. [IpaBo
KaK peryJsiTop OOLIECTBEHHOH KU3HN HE MOXET OBITh ITOCTABJIEHO B 3aBHCUMOCTH OT PazIH4uii BO MHEHHUSAX
OTJICNBHBIX UHAUBUAOB. OHO JOJKHO OBITH €IMHBIM MOPSIKOM Ha Bcemm» [8. C. 86].

PanOpyx cornamaercst ¢ MHEHHEM, YTO CIPABEIIIUBOCTh U CTa0MIIBHOCTD SIBIAIOTCS «YHCTO IPaBO-
BBIMH IIEHHOCTSIMH», TOT/Ia KaK IIeJh B TIPaBe MPeICTaBiIsIeT co00i cKkopee He MPaBOBOM, a COIMATBHBIN, TIO-
TUTHYCCKUH, KyabTypHBIH GerHomen [8. C. 114]. On, Takum 00pa3oM, OTKa3bIBACTCS OT CBOMCTBEHHOTO JIPY-
MM HEOKaHTHAHIIAM TIOMCKa OOBEKTHBHBIX KPUTEPUEB CIPABEINIMBOCTH (KPUTEPHEB pacIpeIeTIeHHs COIH-
ANBHBIX OJ1ar), orpaHMYMBAsCh JIHIIE ¢ OOIIM MOoHATHEM. Ho 3TO MOHSTHE BRITISANT OYE€Hb ONM3KUM HEO-
MMO3UTHBHU3MY, B paMKax KOTOPOTO pacHpOCTpaHEHO BO33pEHHE, UTO HOpMa IpaBa JOHKHA PacpOCTPaHsTh-
sl TaKKe Ha u3faromero ee 3akoHogarens. [lo P. [lltammiiepy, KOTOPOro HEKOTOpPHIE aBTOPHI B 4aCTH B3IUIA-
JIOB Ha MOHATHE IIPaBa HA3bIBAIOT HEOMO3UTUBUCTOM, JaHHBIA MPU3HAK OTJIMYAET IPABO OT MPOU3BOJIA.

Paznuune noxxonos llltammiiepa n PagOpyxa K MOHSATHIO NMPOW3BOJIA BHI3BAHO Pa3IMYHBIM MOHHUMA-
HHUEM CaMoro IpaBa u ero cBsi3u ¢ MupoM rennocreld [3. C. 620-621]. Tak unu unaue, Panopyx 0e3yciioBHO
ocyxnan 1o, 4ro [lltammiiep Ha3pIBaI MPOU3BOJIOM (HO TOJBKO HE KaK MPOM3BOII, a KaK HEMPaBUIBHOE Tpa-
BO, TO €CTh «HEMPaBo». B To jxe Bpems 0ueBHAHBIM HempaBoM y PanOpyxa sBisieTcsl He TONBKO TO, YTO CUH-
TaeTcs mpou3BosioM, no llltammiiepy, — a MPoOU3BOJ B CTPOTOM CMBICTIE Y MTOCIEAHEr0 KacaeTcs TOIBKO CO-
OTHOILIEHUS TIPaB 3aKOHOAATENS U OCTAJIBHBIX JIUL], — HO U, TIOMUMO CKa3aHHOI'O, TO, YTO MPEACTaBISIET CO-
00li TTPOU3BOII yKe JTI000TO YeJOBeKa, He 00513aTeIBLHO 3aKOHOIATEIs, HaJl JIIOOBIM APYTHM YEIOBEKOM, IO
MHeHuIo ke Llltammiiepa, HUKakoe HapylleHHe MPUHIMIIOB MIPaBMJIBHOTO IIpaBa He JaeT OCHOBAHHM CUUTATh
3aKOH «HempaBom»). OIHaKO uaes MPaBOBOTO Heaiia Tpedyer Ooiee MOAPOOHOTO U Oojiee MPaKTHYHOTO
KpUTEpHs Uil OLEHKU AelcTByromero npasa. Y llltammiepa Takoil KpuTepuil UMeNCs B BUAC NPUHLIUIIOB
MPaBUJIBHOTO IIpaBa, UAYIIUX AAJIbLIE MPOTUBOIIOCTABICHUS IIpaBa U MPOU3BOJIA U BRIPAXKAOIINX Yepe3 MO-
HATHE «OJIMKHETO» MICI0 PaBHOTO paclpeleNieHns MpaB, 00sS3aHHOCTEH U OJar B paMKax KOHLEHTPHYECKHX
KpPYTOB «CHEIHMaBbHBIX oO0mHOCTeH». PanOpyx ke, cyas 1mo BceMy, YaCTHYHO COTJIAMIAETCS C STHUMH MPHH-
uumnamu (B TOW Mepe, B KaKOH OHH COOTBETCTBYIOT «(opmyie PanOpyxay, To eCTh 3ampeniaroT MOJHOe HU3-
BEJICHHE YelIOBeKa JI0 CPEJCTBa, a TaKXKe JIUIIAI0T €0 BO3MOKHOCTH yYacTBOBATh HA PABHBIX C OCTAJIHHBIMHU
B JIEMOKPaTHYECKOM TIpoLecce U30paHHs CHCTEMbI MONUTHYECKUX IIEHHOCTEH), YACTUYHO 3aMeHsIeT UX pe-
JSTUBU3MOM U «HETPEPHIBHON AUCKYCCHEH O CHpaBeIIUBOCTHY, TO €CTh AUCKYCCHEH O MOCIEAHUX IIEHHO-
CTSIX B paMKaXx HJIEH 1esleco00pa3HOCTH (TpUYeM MITaMMIIEPOBCKIE TIPUHIIMIIBI MPABUIIBLHOTO MPaBa B ATOM
YacTH OJIMLIETBOPSIOT 3/1€Ch, NO-BUANMOMY, [IEHHOCTH WHAMBHIYATUCTHUECKUE, C IO3ULIMH K€ HaJABIHANBH-
IyallbHbIX U TPAHCIEPCOHANbHBIX IEHHOCTEH BO UM HALlUU, PEJIUTUU WIH IPYTUX UJEH BIIOJIHE TOIMYCTUMbI
ymep0 u orpaHUYeHNs, HEMPONOPIIMOHAIBHBIE ISl OTACIBHBIX TPaKJaH, MM PAaBHO HEBBITOIHBIE U BCEX
rpaxaan). Tak B yaeHun PanOpyxa Te3nc 0 «eCTECTBEHHOM IMpaBe ¢ MEHSIOUIMMCS COJiepKaHueM» o0paria-
€TCsl B PENIATUBU3M. Bormpoc B TOM, MOXHO JIM CUATATh OTCBHUIKY K HEMPAaBOBBIM KPUTEPHUSIM (L€M) TOCTa-
TouHoi. Yuenuk PamOpyxa A. KaydMaH MogoKnATEIH-HO OTMEUal MOMBITKY ¢BOero yuutes mocie 100 met
OeccosepikaTeNbHBIX CIIOPOB CHOBA BEPHYTHCA K «COJAEP)KATENbHO HACBHIIIEHHOMY COLMAIbHOMY HICaIy»
[16. C. 67]. Ho He sBAsieTcst MU pagOpPyXOBCKUH PENSTHBU3M NpEyBEIMYCHUEM, BEIb OH HE CIIeIyeT Hemo-
CPEICTBEHHO M3 HEOKAHTHAHCKOU MeTononoruu? C Apyrold CTOPOHBI, PENSTUBUCTCKUN MOAXO]] 3aCily KUBa-
€T BHUMAHHE MIOTOMY, YTO IO3BOJISIET KOHKPETU3UPOBATh IPABOBOM MJ1€aj IO OTHOLICHHIO K LIEHHOCTSAM TO-
IO WIKM HHOTO OOIIECTBa, B Pe3yJIbTaTe uero A1 KaKIO0To 00IecTBa CIPaBeIIMBOCTh MOKET OKA3aThCs CBOCH.

Wrak, uaes nmpaBa COCTOUT U3 CHPaBEIIUBOCTH, BO3JAIOLICH 3a paBHOE — PABHBIM, 32 HEPABHOE — HE-
pPaBHBIM, IIeTIECO00Pa3HOCTH, KOTOpPAsi OTHOCHUTENBHA I MOKET MMPUHUMATh TPU HIIOCTACH, W CTAOMIHHOCTH,
KOTOpasi KOMIICHCHPYET peJIATHBH3M 1eied. [Ipu OmmxkaiimmeM paccMoTpeHun, numer PagOpyx nanee, Bce
TPY MW MpaBa MPOTUBOPEYAT APYT APYTY: CHPABEAIMBOCTh KOH(IUKTYET C 1enecooOpa3HOCThI0, BMECTE
OHH BOCCTAaIOT IIPOTHB CTAOMIFHOCTH U T. 1. B pa3sHoe BpeMs JOMUHHUPYIOMIEH ObLTa O/THA U3 3TUX UIEH.

ITocne BTopoil MUpOBOIl BOMHBI YUEHBIN B psiie CTATEH BHOBb BBICKA3bIBAET CBOM B3IVIAJbI HA COOT-
HOIIICHUE CHPaBEAINBOCTH, LEIECO00Pa3sHOCTH U cTabmibHOCTH. OH MUILET, HAPUMED, «ECIH 3aKOHBI CO3-
HaTeJIbHO MOMUPAIOT BOJIIO CIPABEAJIMBOCTH, HAIPUMED, IPEIOCTABISI TOMY WIH HHOMY JIMIY MpaBa 4yeio-
BEKa MJIM OTKAa3bIBasi B HUX UCKIIFOUUTENBHO IO MPOU3BOIY, TO B 3THX CIy4asX MOJAOOHbBIE 3aKOHBI HEJIEHCT-
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BUTENBHBI, HAPOJ HE 00s3aH MOAYMHATECS UM, a IOPHUCTHI JAOJDKHBI HATH B ceOe MYy>KECTBO HE NMPH3HABATh
ux npasoBoi xapakrep» [7. C. 226]. 3aech, Kak Mbl BUJUM, PEUb YK€ UACT O MOMPAaHUU TOJIBKO JHUIIb CIpa-
BEUTMBOCTH, HO HE IIEIECOO00Pa3HOCTH, TO €CTh aBTOP, C OJHOW CTOPOHBI, MEHAET HEpPapXHUI0 IEHHOCTEH
mpaBa, MOHUXas 1enecoodpasHocts. C Apyroi CTOPOHHI, 1eNIecO00pPa3HOCTh M paHbIIe cTaBmiIach Panopy-
XOM Ha HocieHee MecTo (OH YKa3bIBall, YTO CTa0MIBHOCTH 3aHUMAET MEPBOE MECTO, a CIPABEATIMBOCTD —
BTOpOE). «B mepapxuun 3THX MEHHOCTEH, — MUIIET OH Tocie BTopoli MUPOBOil BOWHEI, — MBI IOJDKHBI ITOCTa-
BUTH LIeJIecO00Pa3HOCTh NpaBa B TOM, UTO KacaeTcs obIero Oiara, Ha mocienHee Mecto. [IpaBo He siBiseTcs
TOJBKO TEM, UTO «II0JIE3HO Hapoay». Ho Hapoay moses3Ho, B KOHEYHOM CYETe, TO, YTO SBJISETCS MIPABOM, UTO
CO3/IaeT MPaBOBYIO CTAOMIIBHOCTh U CTPEMHTCS K cIipaBeauBocTH. [IpaBoBas cTaOMIBHOCTH, KOTOpAs MIPH-
CyIa KaXIOMy JeHCTBYIOIIEMY 3aKOHY B CHIIy €TO IMO3WTHBHOCTH, 3aHIMAET CpEIHEe MOJIO0KECHHE MEXKIy
1IeTIeCO00Pa3HOCTRIO U cTIpaBeITUBOCTRION [6. C. 223].

B mocnenneM mponuTHpOBaHHOM TpeUIokeHUU PagOpyX CTaBHT CripaBeATUBOCTD BBINIE CTAOMIBLHO-
cti. Ho ofHOBpeMEeHHO OH yTOYHSIET, UTO CIPABEAIUBOCTD UMEET MPHUOPHUTET JIHIIE TOT/IA, «KOT/Ia JecT-
BYIOIIMK 3aKOH CTaHOBUTCSI CTOJb BOIHIOIIE HECOBMECTHMBIM CO CIIPABEAJIMBOCTBIO, UTO 3aKOH KaK «HE-
MIPaBUIBHOE TIPAaBO» OTPHLACT CIPaBEIMBOCTD, KOTJAa K CIPaBeIMBOCTH JJaXKe HE CTPEMSTCS, a KOraa pa-
BEHCTBO, COCTABIIAIONIEE €€ OCHOBY, CO3HATEIILHO OTPHIIAETCS B MPABOTBOPUYECKOM TpoIiecce» (Tak Ha3bl-
Baemas Gopmyia Panopyxa) [6. C. 224]. [IpumepoM Takux ymiepOHBIX 3akoHOB (Schandgesetzen), mo Pan-
OpyXy, SBISIFOTCS CIy4au, KOTJa OTAeIbHbIe HALMK WM Pachl O 3aKOHY IMPU3HAIOTCS «HETIOJTHOLCHHBIMIY
(Untermenschen), korma aisi MHOXeCTBA MPECTYIUICHUH pa3HOM CTENEHU TSDKECTH W ¢ Pa3HbIMU (hopMaMu
BHHBI PECTYITHIUKOB MPUMEHSIETCS OJIHA U Ta )K€ Mepa HakazaHus (CMepTHas Ka3Hb), KOT/Ia IPeIaTeIbCTBOM
CUMTAETCS «BPAXKECKHX» pajuorepenay u Maiueiiie 3amMedanust B aupec ¢ropepa. [IpecTyruieHust mpoTus
YeJI0BEeUYeCTBa TAKXKe MPEICTABIIOT cOOOH HempaBo, Jaxke eclii obJjieueHs! B popMy 3akoHa. Kpome Toro,
yiepOHsIM PamOpyx HazpiBan «VICKIIFOUATETBHBIA 3aKOH MPOTHB coruamcToB» oT 19.10.1878 1. Kak Bun-
HO, «(dopmyna PanOpyxa» mpenctaBiseT COOOW TOJNBKO «HETaTHUBHBIN», & HE «IIO3UTHUBHBIN» KPUTCPUH
CIpaBeUIMBOCTH (HECIIPAaBEIJIUBO TO, UTO SIBHO OTPHLAET PaBEHCTBO Jronei). K coxanenuto, qaxe npu Ta-
Ko# ((pambcuduKaIIOHHON) €€ TPaKTOBKE, KaK BEPHO OTMEUAETCS B JIUTEPATYpE, CIOKHO yCTAHOBHUTH, YEM
OTIIMYAETCS TIPOCTO HECIIPaBENIMBOE OT «HEBEIHOCHMO» HecmpaBemusoro [14. C. 225].

Cka3zaHHOE TO3BOJISIET KOHCTaTHPOBaTh, 4To ['. PanOpyx pasznuyaer:

— HapyIIeHHe mpaBa (3aKoHa);

— mpaBo (3aKOH), HEMIPABUILHOCTH (HECTIPABEIIIMBOCTH) KOTOPOTO, BBUY IIEHHOCTHOTO PEISTHBH3MA,
MBI HE MOKEM JOCTOBEPHO yTBEp)KJaTh, @ MMOTOMY JOJDKHBI €ro COONIONATh; 3A€Ch jK€ MOXHO BBIICITUTH
[IpaBo, HEMPaBUJIbHOE B HECYIECTBEHHON Mepe, HeJOCTaTOYHO CIpaBeInBOE NPaBo, KOTOPOE JIMIIb B He-
KOTOPBIX CITy4asx BeJeT K HEeCIPaBEIUITHBBIM CIEICTBUSAM (CTaOMIBHOCTh TIO3UTHBHOTO TIPaBa TeM HE MEHee
Oyay4n «MUHIMYMOM» CIIPaBENIMBOCTH B CBOCH IEHHOCTH «IIEPEBEIINBACT» 3TH HEJAOCTATKH);

— (cymecTBeHHO) HeNpaBWJIbHOE (HECTIpaBeIMBOE) MPaBO, WM HEMNpaBoO (3aKOH, OYEBHIHO OTPH-
LAIOIIWA caMy UICIO CIIPABEAIMBOCTH, H TTIOTOMY HE SIBIISTIOIIUICS MPaBOM HEICHCTBUTEIBHBIN).

B HEekoTOpOM CMBICTIE MOKHO TOBOPHUTH, 4TO y PamOpyxa mmeercst mogo6Has B3rmsgam Llltammiepa
MOMBITKA Pa3TPaHUYUTh KHEMPABO U IIPOCTO HETMPaBHIBHOE TpaBo». OHAKO HEMPaBOM OYAET SBISTHCS HE
TONBKO TO, uTo llITamMmiiep Ha3bIBam MPOU3BOJIOM, HO M APYTHE 3aKOHBI, KOTOPhIE Ja)Ke HE CTPEMATCS OBITh
MIPaBIJIFHBIMA (CTAOMIIFHOCTH 37€Ch JaKe HE KMUHUMYM» CIIPaBEITMBOCTH, a ee Bpar). IIpu aTom mramMm-
JIEPOBCKUI TE3UC «IIPaBO €CTh CTpEeMJIEHHE K IMpaBHIbHOMY» y PanOpyxa u3 6maroro moxenaHus IpeBpa-
THIICSL B TIPaBOOOPA3YIOIIUM, MOHSATHE U JIHCTBUE MpaBa yke He pasfenstorcs (kak y Lltammnepa), HO
TOJIBKO TO, YTO SIBIISIETCSI MPABOM, U MMEET IOPHIUYECKYIO CHITy. DTHM OOYCIIOBIIEHBI Pa3IHYHbIE TIO3HUIIUN
IBYX YYEHBIX IO IOBOMIY TOTO, JOJDKEH JIU CyIbsl MPUMEHATh HecnpaBemuBoe npaso. [lo Hltammiepy, cy-
Ibs 00s13aH MPUMEHSITH JTI00YI0 HOpMY IpaBa (eciii TOJIBKO 3TO MPaBo, a He Pou3Boi); o Paapyxy, Hemnpa-
BO (SIBHO HECIIPaBEIJIMBOE MIPABO) HE MOJUICKUT IPUMEHEHHUIO.

W3 npuBenenno#t «hopmynsl Pandpyxa» criemyer, 9To B3rISABI HEMEIIKOTO YIEHOTO OTHOCHTEIHHO CO-
OTHOIUICHUSI CTA0MIIBHOCTH W CIPABEIMBOCTH OCTATNCH HEM3MEHHBIMU I10 CPABHEHHIO C JOHAIMCTCKUM ITe-
proxom. Henp3st mpu3HaTh BepHBIM BecbMa pacnpoctpaneHHoe MHeHue (I'. Xapt, P. Mapuuu, a takxke nenas
IIesiIa HEMEIIKUX UCClIeIoBarelieii) o ToM, 9To mociie BTopoit MupoBoii BOWHBI B3rIAasI PagOpyxa mepexn-
JM KOPEHHO! MEepeBOPOT OT IMO3UTHBU3MA K €CTECTBEHHOMY TIpaBy. Bpsia mu BooOIe BEpHO CUMTATH Jaxe
pannero PanOpyxa mosutusuctoM (kak mucan A. Kaydmann, PagOpyx Obu1 mo Ty CTOpOHY MO3UTHUBH3MA U
rocHaTypanu3ma). bonee 6mm3ko k mctuHe MHeHune C.H. IlojcoHa, ykas3pIBaromiero Ha €IWHCTBO B3TJISIOB
YYEeHOTO BO BPEMEHH, U Ha TO, YTO YTOYHEHHIO B MOCJEIHHUE TOBI )KU3HH yUEHOTO MOJBEPIIIach JIUIIb He-
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papxus 37eMeHTOB npaBa. Ho B ueM MMEHHO COCTOMT U3MeHeHHe 3Toi nepapxun? C oJJHOH CTOPOHBI, HEBEP-
HO MHEHHE, YTO C TeUYCHHEM BpeMeHH PanOpyx MOHM3MWI posib CTAOMIBHOCTH M TOBBICHI POJIb CIIPaBEINBO-
ctu [1. C. 6-7]. C mpyroif CTOPOHBI, TE3UC O MMOHIKCHUN POJIM IEIIECO00PA3HOCTH TakKe TUcKyccroHeH. [1o
cyTH, PanOpyx W mocie BOWHBI M3JIaraji Te k€ B3IJISIIBL, MIPOCTO HE BCErJa OJUHAKOBO (OPMYIIHPOBAIT HUX.
Tak, 3. Boned u A. Kaydmann cripaBesTMBO moyiarany, YTo B paccMaTpUBAEMbI TIEPHOJ TOMYYUIIN Jallb-
Hellee pa3BUTHE NPEXXHUE Uaeu ydeHoro. M neiictBurensHo, yxe B pabore «lIpobremaruka naen npasa»
(1924) MpIcnuTENs OTKA3bIBACT 3aKOHAM, HANPABIEHHBIM MPOTHUB K€U CHPABEAIMUBOCTH («PaBHBIM 3a PaB-
HOE, HEPaBHBIM 3a HEpaBHOE»), B cTaTyce npasa. Ho qaske ¢ yd4eToM 3TOro Henb3s, OAHAKO, Ha3BaTh B3TIISIbI
Panbpyxa 10CTaTOYHO YETKUMHU: C OJHOM CTOPOHBI, IEHHOCTH CIIPAaBEJIMBOCTH, CTAOMIBHOCTH U 11EIec000-
Pa3sHOCTU OJJMHAKOBA; C APYTOil CTOPOHBI, UMEETCS] HePapXusl 3TUX IEMEHTOB, B KOTOPOI 11€71ec000pa3HOCTh
OJTHO3HAYHO CTOUT Ha IOCJIEHEM MECTE, a CIIPaBEIJIMBOCTh UMEET NMPHOPUTET HAJl CTAOMIIBHOCTHIO TOJIBKO B
cllyyae NPUHSITHUS SIBHO OTPHLAIOIINX CIPAaBEIMBOCTD 3aKOHOB (X0TsI PagOpyx B CBOMX TpyAax CTaBUII BBILIE
CHaJaja cTaOMWIbHOCTb, @ TIOTOM CIIPABEAJIMBOCTb, HO CYyTH MX COOTHOILCHHUS 3TO HE MEHSIET); C TPeThel CTOo-
POHBI (YTO JydIlle TPOCTEKUBAETCS B paHHUX B3rgax PanOpyxa) ctaOMiIbHOCTH HE JOJDKHA OTPHULIATH HE
TOJBKO CIIPaBEIITUBOCTD, HO TAKXKE U eTIECO00Pa3HOCTh, MO3TOMY HESICHO, TI0YEMY CIPaBeJIMBOCTh 3aHUMa-
€T BBICILIEE MECTO, a Liesiecoo0pazHocTh Hu3LIee. «IIpaBoBoii ctabmibHOCTH TpeOyeT, ¢ OAHOW CTOPOHBI, 00-
mee 651aro (To eCTh TOCYIapCTBO), a C IPYroi — cupaBemmuBocTh» [6. C. 233]. Ho B TakoMm citydae HE SICHO,
noyemy PanOpyx paccMarpuBaeT cTaOMIIBHOCTD KaK COCTaBHYIO YacTh W TapaHTHUIO CIIPABEIJIUBOCTH, HO HE
KaK COCTaBHYIO 4acCTh LIeJIECOO0Pa3HOCTH.

3amasHble UCCIIEAOBATENN BUIAT B «popmyiie PanOpyxa» 1Ba 0T4acTH COBIAAAIOIIMX KPUTEPUs, IPU
KOTOPBIX 3aKOH HE MOJDKEH CUYMTAThCS MPaBOM: KPUTEPHH «HEBBIHOCHMOM HECIPaBeIMBOCTH 3aKOHA»
(Unertréglichkeitsthese — kpuTepuii HEBHIHOCUMOCTH) U KPUTEPHI «OTPHUIAHUSI 3aKOHOM CIIPAaBEIJTUBOCTH,
OTCYTCTBHA Jake cTpemiieHus K Heiy (Verleugnungsthese — xputepwmii otpunanus) [4. C. 50]. I[Ipu sTom
HEKOTOPHIMH aBTOPAaMH MEPBBINA KPUTEPHUil CUNTaeTCs MOPOil 0ObEKTUBHBIM (CBSI3aHHBIM C 0OBEKTHBHOM MO-
paiibio), a BTOpOH — CyOBEKTUBHBIM (CBA3aHHBIM C YacTO HEJOKa3yeMbIMH HAMEPEHUSMH 3aKOHOIATEIs)
[11. C. 15-16]. Apyrue roBopsT, 4TO MEPBBIM CBA3aH C JEHCTBUEM IMpaBa, a BTOPOH — C MOHSATUEM IpaBa
[13. C. 144]. Ham mpencTaBisieTcsl Takoe pa3rpaHUIeHNE UCKYCCTBEHHBIM: B JIEHCTBUTEILHOCTH TIOJ] «HE-
BBIHOCHMOM HECITPAaBEITUBOCTHIO» UMEETCS B BULY UMEHHO «OTPULAHUE CIIPABEITUBOCTI.

Taxum 00pa3oM, KOH(IUKT TpeX HIEMEHTOB MpaBa HE MOXKET OBITh pas3pelieH abCOJIIOTHO, HO CTa-
OUIIBHOCTh UMEET YCIOBHBII NPHOPUTET MEpes CIPaBEAIMBOCThIO, KOTOPBIH OTMEHSIETCS B ClIydae, COOTBET-
cTByomeM «dopmyie Pagopyxa» [15. C. 68]. 1o nmo3Bonser Pagdpyxy n3bexars ONMMO3UIMH MTO3UTHBH3MA
U KJIaCCHYECKOT0 €CTECTBEHHOTO MPaBa, a TAaKXKe OCYIUTh MPECTYIUICHHUs Hallu3Ma, He npuleras K o0paTHOH
cuiie 3akoHa (T. e. PanOpyx He mpeiuiaraeT NpUMEHATh HOBOE 3aKOHOIATEIIBCTBO K MPEKHUM NPECTYIICHHU-
sIM, OH TOBOPHT, YTO U TPEKHEE 3aKOHOIATEIbCTBO HE OBIJIO IIPaBOM, TOSTOMY B €T0 paMKax M JIOMYCKaJHCh
MIpaBOHApPYIIEHNUs). 31eCh, BIPOUYEM, CO3AAETCA Yrpo3a JIpyroMy MpHUHLMITY [IpaBa: BEPXOBEHCTBY 3aKOHA U
[IPaBOBOM ONPEAEICHHOCTH.

B 3aknrouenue otmerum, uro «dopmyna Pandpyxa» nopoanna OypHy:0, IPOAOIIKABIIYIOCS IPUMEP-
HO B TEUCHHE JIBYX JECATUIIETHN TUCKYCCHIO B 3aMaJHON HayKe (KOTOPYIO WHOT/Ia Ha3bIBAIOT «BO3POKICHU-
€M» ECTECTBEHHOTO IpaBa, 3a0biBast o0 ponu P. llltammiepa). B I'epManun 1o HacTosero BpeMeHH OHO-
rpaduu u TBOpUecTBY PamOpyxa mocssmaeTrcss MHOKecTBO uccienoBanuii [17. C. 31-68].
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N.A. Shaveko
THE IDEA OF LAW BY GUSTAV RADBRUCH

The article examines the categories of justice, expediency and stability proposed by G. Radbruch for disclosing the idea
of law; analyzes the advantages and disadvantages of the relativistic approach to the problem of the legal ideal; reveals
the correlation between the views of G. Radbruch and R. Stammler on the legal ideal and the notion of law; analyzes the
so-called formula of Radbruch. A scientific discussion is given about G. Radbruch's personal choice from the list of
relational goals. It is concluded that although Radbruch considered the desire for justice as a main sign of law, he put
justice above stability only in the case of clearly “defective” laws, in which stability ceases to be a “minimum” of jus-
tice. It is also stated that, putting the expediency below justice and stability, Radbruch believed that the idea of justice
must inevitably be concretized by relational views on expediency.
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