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NIEHN N1OBPA U 3JIA B KOHCTUTYUUAX

Annomayus. B cTatbe paccMaTpHBaeTCs BOIPOC O TOM, KakKuM oOpa-
30M HJeH J00pa U 371a TOAYYar0T OTPAKEHUE B KOHCTUTYIUAX. OTMEUEHO,
Kakue (uaocockue, PEeTUTrHO3HBIC, KYIbTYPOIOTHYECKHUE IOAXOIbI K
STUM TOHSTHSM HCIONB3YIOTCS B KOHCTUTYIIMOHHBIX TekcTax. Ocoboe
BHUMAHHUE YICIEHO KOHCTUTYLIMOHHBIM XapaKTePUCTHUKAM B KOHTEKCTE
uaer nobpa W 37a caMoi HallMOHAJIBHON KOHCTUTYIWH. [lokasaHa »BoItO-
1M KOHCTUTYIIMOHHOTO OTPa)KEHUS HJei o0pa M 371a Ha MpUMepe IoJIo-
JKEeHHI 0 cBoOO/e U pabcTBe. B 3akitoueHne fienaercs BEIBOJ O CYIIECTBO-
BaHUU O00BEKTUBHOW MOTPEOHOCTH HAYKU U MPAKTUKU B JICTAIILHOM HUCCIIe-
JIOBAaHUH 3TOH TEMEI.
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Andreeva G.N.
Ideas of good and evil in constitutions

Abstract. The article discusses how the ideas of good and evil are re-
flected in constitutions. It was noted what philosophical religious, cultural
approaches to these concepts are used in constitutional texts. Particular at-
tention is paid to constitutional characteristics in the context of the ideas of
good and evil of the national constitution itself. The evolution of the consti-
tutional reflection of the ideas of the good and evil is shown using the ex-
ample of the provisions on freedom and slavery. The summary concludes
that there is an objective need for science and practice in a detailed study of
this topic.
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Wnen nobpa u 371a CiIy’kaT COCTaBHBIMHU YacTSMH MOHATHIHOIO amma-
paTa penuruu, QuIocopuH, MOIUTOIOTUU, KYIbTYPOJIOTHH M HEKOTOPBIX
JIpYTUX HayK.

Penurnosnoe nonumanue no6pa Oasupyercs Ha MPENCTaBICHHH, YTO
Bor — 3t0 abcomoTHOE 100p0. COOTBETCTBEHHO, OTCHIIKA B KOHCTUTYLIMH
K bory cumraercs KOHCTUTYLIMOHHBIM 3aKOHOAATENEM M BOCHPHHHMAETCS
HaceJIeHWEM B KauyeCTBE OUYEBHIHOTO MPOSBIICHHUS CTPEMIIEHHS K A00pY.
OpHako 3a 3TOM BHEWIHEH MPOCTOTON TauTCS MHOXKECTBO BOIIPOCOB, KOTO-
pBle HE OJHO CTOJIETHE MBITAIOTCS pa3pelnTh Teocodsl: mouemy bor, Oy-
Iyqu aOCONIOTHBIM JTOOPOM, JOMYCTHII CYIIECTBOBAHHUE 371a (3TOMY IOCBSI-
LICHBI MHOTOYHMCIICHHBIE TPYABI B paMKaxX TEOJIHUIICH), KaK MPaBHILHO TOJ-
KOBaTh M MOHHMMATh 3allOBEAN MU JIPYTHE PEIUTHO3HBIE MCTOYHUKH, KaKOB
MyTh U30aBICHUS TMYHOCTH U OOIIECTBA OT 371a (B PETUTHO3HOM CMBICIIE —
OT TPEXOBHOCTH) U T.A. [IOCKONBKY «B XpUCTHAHCKOM YYEHHH STHKA TECHO
neperyiereHa ¢ Meradu3nKoi, HOPMAaTHBHO-aKCHOJIOTHYECKasi Ipodiema-

193



Anopeesa I H.

THKa YXOAUT KOPHSMH B 00JacTh CBEPXUYBCTBEHHOI'O, JyXOBHOTO MHPay
[Cabupos, 2001, c. 125], peanbHOE comepkaHue OTCHUIKH K bory B KOH-
CTUTYLMOHHBIX aKTax ropaszo riiy0ke W CIIOKHEe MEepPBOro BIEYATIICHUS.
B ucname i AeCTBUTEIBHO MOTHOTO KOHTEKCTHOI'O MOHUMAaHUS KOHCTH-
TYLMOHHBIX HOPM, PacKpHIBAIOIINX KOHCTHTYLIMOHHO-TIPAaBOBOE MOHSTHE
no0pa u 31a, HeOOXOAUMO YUUTHIBATh, KAKOW HMEHHO Ma3Xad rOCIOACTBY-
€T B JaHHOW NPaBOBOM cUCTeMe, Kakoil oOpaser MmoBeneHHs U30paH B Ka-
YeCTBE dTAJIOHA.

B ¢unocopun monstus moOpa u 371a OOCTOATENBHO HCCICAYIOTCS C
nepuoga AHTUYHOCTH. [Ipy 3TOM TpeAcTaBUTENN OAHUX IUKOJ BUIETH B
STHX MOHATHIX palMOHAJIbHOE HAYaJI0 U ACCOLMHUPOBAIN 100pO ¢ Oimarom,
MOJIE3HOCTBIO M CHPABEAIMBOCTBIO, T.€. C A0COMIOTHBIMH XapaKTEPUCTHKA-
mu (Cokpart, Ilnaron), apyrue OTHOCHIM MX K MOPaJIbHBIM HOpPMam, MO
CBOEH MpHpOJe HOCSIIIUM MPOU3BOIBHBINA XapakTep U 0OHAPYKUBAIOIIM-
Csl TOJIBKO B OTHOLICHUSAX MeXAY JoasMu (coductsl). HoBble rpanu B ¢u-
JIOCO(CKYI0 TPAKTOBKY J00pa M 371a BHecau ¢uiocopsl HoBoro BpemeHwu.
b. CnnHo3a BBIABUHYI HJICI0 O CYOBEKTUBHOM XapakTepe NOHATHI Jo0pa 1
3na, npocserutenn XVIII B. mpoBo3rinacuian nHTEpeCk YeI0BeYeCcKOi JInd-
HOCTH OCHOBHBIM KpHUTEpHEM pa3nudeHus nodpa u 3ma, M. Kaatom oboc-
HOBBIBAJIACh MPOM3BOAHOCTH J00pa OT J0iTra B paMKaxX KaTeropHuecKoro
umneparuBa. K ganHo#i npobieMaTHke 00paianoch U MHOKECTBO JPYTHX
¢unocodos, Hanmpumep, @. Hume, ctpemuBIIniics ucciaenoBats npooie-
MY «II0 Ty cTOopoHY no0pa u 31a» [Humme, 2017]. B pesynsrate chopmu-
pOBaJICs LIENBI KOMIUIEKC Pa3HOPOIHBIX (HIOCO()CKUX HAEH, MO3BOJISIO-
IIMX MO-Pa3HOMY TPAaKTOBATh 100PO M 3710 B 3aBUCUMOCTU OT M30paHHOrO
¢unocodckoro Hampasnenus. CoBpeMeHHble HayqHO-(puocodckue npen-
CTaBJIEHUA O 10Ope U 3JI€ TATOTEIOT K OTKA3y OT JIOTHYECKUX CXEM U OIHO-
3HAYHBIX ONpeJeNeHUH, YTO BhIpaxkaeTcs B clieAyromux dpopmynax: «Joo-
PO MOHATUHHO HEOIPENETMMO, OHO MOCTUraeTcsi HHTYUTUBHO» (k. Myp)
1 KaK BapuaHT: J0OPO MOXKET ObITh PallMOHAIIBHO MOHATO KaK «TEJICONOTUs
neHHocTel B peanbHoM Mupey» (H. ['aptman) [KpaTkuit ¢pumnocodckuii cio-
Bapb, 2023, c. 99]. Takasa HeoNpPEAEIECHHOCTh MOHATUN CO3ACT CIOXKHOCTU
MPAKTUYIECKOT'0 BOCHIPHATHS TEOPUH, YTO BBI3BIBAET, B YACTHOCTH, CIIEY-
IOLINE KPUTHUYECKUE CYXACHUS: «B 3THuKe nMeercs KOHLENTyalbHBIA Oec-
MOPSIIOK M IIyTaHUIIA: €€ KII0YeBble TEPMHUHBI (100PO, CUacTbe, CMBICI
XKHU3HH, LIEHHOCTb, COBECTb U JIP.) MHOT'O3HAYHBI, U, [10-BUAUMOMY, €Il HE
CTanmy HaydHbIMH ToHATHAMEI» [[ly6ko, 2001, c. 62]. Bmecre ¢ Tem, kak
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OyIer 1mokasaHo Jaiee, Uil KOHCTHTYIIHOHHOI'O 3aKOHOATENS 3TO OTKPHI-
BaeT OOJNBLIOH MPOCTOP VISl MTO3UTHBHBIX MOJUTHYECKUX BBICKA3bIBAHUH B
npeaMOynax KOHCTHTYLHUH B IyXe BOIUIOIICHWS B KOHCTUTYIMU HICH
no0pa.

B monmuronorum [uis uccienoBarenell BaKHO BBISICHUTD, B KaKOH CTe-
NICHU pa3Inyusl B MPEICTABICHUSAX O JOOpE U 37€ JETEPMUHUPYIOT MOBE-
JICHUE TIOJIMTHYECKUX TPYIII, H HACKOJIBKO OHU MOT'YT CITIOCOOCTBOBATh MIIN
NPENATCTBOBATh BO3HHMKHOBEHHIO IMOJIUTHYECKUX KOH(IMKTOB [Afliparme-
TOB, 2017, c. 24-26].

KynbeTyponoros unTepecyer cpaBHeHHE MpeacTaBICHUI 0 1o0pe U 371e
B Pa3HBIX KyJbTYpax, y Pa3HBIX COLMAJBbHBIX IPYII, B pa3HbIe HCTOpUYC-
CKHE 3II0XH, a TaKXKe 00bIYal M PUTYaJIbl, CBSI3aHHBIC C KYJIbTYpOi J00pa 1
371a. DTO MO3BOJSIET BBISIBUTH KYJIBTYPHO OOYCIIOBJICHHBIH KOMIIOHEHT
NpeNCTaBICHUH O 10o0pe W 3¢, MoKa3aTh aMOMBAJCHTHOCTb M W3MEHYH-
BOCTb 3THX NPEACTABICHHUH: TO, UTO SBJISETCA NOOPOM IS OAHOTO COO00-
mecTBa (3THOCA, HAPOJA, COLUAIBLHOM T'PYIIIBI), MOXKET OBITH 3JI0M B TJIa-
3ax apyroro cooduiectsa [®Pnuep, 2015; Gnuep, 2023].

Wnen noOpa u 37a SIBISIOTCS BaYKHBIMM OWHAPHBIMH KOHLCTITAMH,
MPOHU3BIBAIOIIMMHU MPABOBOE MPOCTPAHCTBO KAaK SIBHBIM, TaK U HESBHBIM
00pa3oM. B CBSI3M ¢ 9THM IOPUCTHI TaKXKE aKTHBHO HHTEPECYIOTCS mpoliie-
MaMu 100pa ¥ 374, MPEXIe BCEro, ¢ MparMaTH4ecKOoi Lebi0: yperyiupo-
BaHMS MPaBOM YEJIOBEUECKOTO MOBEACHHS Hauboliee ONTUMAaIbHBIM 00pa-
30M. B nmopeBononmoHHON poccuiickoi ¢uiiocopun mpaBa akTHBHO pas-
BHBajach ujaes o npase Kak ¢opme BomnouieHus goopa (B.C. Conosbes).
CoBpeMeHHbIE IOPUCTHI JUCKYTUPYIOT 110 LEIOMY PSIY BOIPOCOB, BBICKA-
3bIBasl AMAMETPAJIbHO MPOTUBOIOIIOKHBIE TOUKU 3PEHUS: MOXKHO JIH OTHE-
CTH 100PO K YHMCITY MPABOBBIX IEHHOCTEH MIJIM 3TO TOJIBKO MOpasibHAasl KaTe-
TOpHSL; SIBJISIFOTCS JI YHUBEPCAIbHBIE [IEHHOCTH MPABOBBIMU 110 CBOCH MpH-
poze; MOXeET JIM JoOpO CUUTAThCA NMPABOBOM LIENbBIO, U €CIH 1, TO KaKoe
MECTO OHO 3aHMMAeT B CHCTEME IPABOBBIX IIEJICH; KAKOBBI BOZMOXXHOCTH
UCIIONIb30BaHMS MOHATUH 100pa M 37a Uil KBadH(UKaIUM TaKuX HOpMa-
THUBHO TPEIYCMOTPEHHBIX KaTEropHii, Kak JOOPOCOBECTHOCTh M HEIOOPO-
COBECTHOCTb, 3710ynotpebnenue npasamu u ap. [Tpu, 2016, c. 86-97].

DTN yHUBEpCaJbHBIC TIOHATHS HEHM30EKHO MPUCYTCTBYIOT B CTPYKTY-
pax M copepKaHWM KOHCTUTYHUH. Ecnu roBoputh 00 MCIIONB30BaHUU TEP-
MHHOB «J100pO» M «3JI0», TO OHH BCTPEYAIOTCSI B «YHCTOM BHIE» PEIKO.
OnvH U3 HEMHOTOYHCICHHBIX MPUMEPOB TaKOro poxa — npeamoOyna Kon-
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ctutynun baxpeitna 2002 r., B KOTOpON TOBOPUTCA O «CTPEMIIEHHH KO
BCEMY, YTO MOMOTaeT JOCTHYb CIIPaBEIJIMBOCTH, J00pa U MHpa Ui BCEro
UYenoseuectBa» [Koncrtutymnuu rocynapcts Asum, 2010, 1. 1, c. 23]. IIpo-
THUBOIIOJIOKHOCTh 700pa B CaTaHMHCKOM Hroctacu ynomuHaercs B Kon-
crutyuun Mpana 1979 r., B mpeamOyse KOTOpPOil TOBOPUTCSI O TOM, YTO B
npouecce McmaMckoil peBOMIONMM MPOM3OLUIO OYUIIEHHUE «OT CAaTaHHWH-
CKO¥1 IBIIM M PXKaBYMHBD) [TaM ke, ¢. 237].

I'opazno yamie B KOHCTUTYHHAX TEPMHUHBI «J00PO» M «3JI0» BCTpeya-
IOTCSI B CJIOKHOCOCTABHBIX CIIOBAaX «I0OPOCOBECTHOCTBY M «3JIOYIOTpPeO-
JICHWE», MPUYEM M TO M JPYroe HCIOJIB3YIOTCS MPHUMEHUTENBHO KaK K
JOJDKHOCTHBIM JIMIIaM, TaK M K rpaxnaHaM. J(OJoKHOCTHBIE UL JOJKHBL
I0OpPOCOBECTHO MCIIOIHATH CBOM O0S3aHHOCTH U HE 3JIOYNOTPEOISATh UMH,
aHAJIOTHYHBIM 00Pa30M JOIKHBI OCTYNATh TPaXKAaHe.

OnHako MOMHMO HPSMOrO HCIOJIB30BAHUS TEPMHHOB «I00pO» H
«3710» B KOHCTUTYLUSX COAEP>KATCS MHOTOYHMCIICHHBIEC MOJIOXKEHHS, B KO-
TOPBIX 3TH MOHATHSI BEIPA’KEHBI CHHOHUMHYHO.

B KOHCTHTYLMSIX 3HAUNTEIBHOIO YUCIIA TOCYIAPCTB B COOTBETCTBUU C
HAIMOHAJIBHBIMHA TPAJULUSAMH M FOCIOACTBYIOUIMMHU KyJIbTYPHBIMH IIpE.-
CTaBJICHUSIMH HJer A00pa BbIpa)keHbl yepe3 obpamienue k unee bora, xo-
TOPBIIl OYEBHIHBIM 00pa30M BBICTYNAET Ul KOHCTHTYLHOHHOTO 3aKOHO-
natens BorutomeHnuem Jloopa. «Bo mms Bcemorymero bora» mpoBosria-
maroT cBoro Korcrurynmto 1999 r. Hapox u kantonsl lBeitnapun [Bun-
desverfassung der Schweizerischen Eidgenossenschaft ... , 1999]. Bo ums
Casroii, Enunocymnoit 1 HepazgeneHolt Tpoulibl NIPUHSIIA MPENCTABUTE-
mu rpedeckoro Hapona Kouncturymuro 1975 r. B mpeambyne Konctutyrnn
Banrmagem 1972 r. roBoputcs 0 TOM, YTO HapoJ CTPaHbI MPHUHSI €€ «BO
nms Amnaxa BecemunoctuBoro u MusocepniHOro» M «aBasi TOPKECTBEH-
HYIO KJSITBY B TOM, YTO B OCHOBY Hacrosimed Koncrutynum OynyT moso-
KEHBI BBICOKHE HAeaIbl OeCpeKOoCcIOBHOIO noBepus Beemorymemy Anna-
Xy u Bepsl B Hero» [Koncturymum rocymapcts Asum, 2010, T. 2, c. 54].
3HAYMMOCTh JYXOBHBIX IIEHHOCTEH OyAan3Ma MoadepKuBaeTcsa B mpeaMoy-
ne Koncrurynuu byrana 2008 r., B koropoii roBopurcs 0 «TpoiicTBeHHOM
IparoueHHOocTH bBoKeCTBEHHOH 3aluThl», OXxpaHswoued Hapon byrana
[Tam ke, c. 134]. B Koncrutynmm rocymapctBa AHTHTya W bapOyna
1981 r. ero Hapox oOBsIBIIETCS HaIMel, OCHOBAHHOW Ha TPU3HAHUU Bep-
xoBeHcTBa bora [Konctutymum rocymapcts Amepuku, 2006, 1.2, c. 7].
Hapon Kenun yepes coux npeacrasuteneid npunsit Konctutynuro Kennu
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2010 r. «npuzHaBasi BepxoBeHCTBO Bcemorymero bora Hag cBouM TBOpe-
wuem» [The Constitution of Kenya, 2010]. Otu u apyrue aHalOrM4HbIC
MOJIOKEHUS TPU3BaHbl CBUIETENBCTBOBATH 00 YBEKOBEUCHUU B KOHCTHUTY-
WU cJeqoBaHusl HapoaoM uaee boxkecrBeHHoro n1oo6pa. CooTBETCTBEHHO,
y IOPHCTOB TaKOT'0 POJia TOJIOKEHHU HeM30€KHO BBI3BIBAIOT BOIPOCHI 00 MX
IOPUINYECKOM 3HAYEHUH, T.€. BOSMOKHOCTH CCHUIKM Ha HUX IMPH pEIICHUN
CyAaM{ KOHKPETHBIX e U IPU pelIeHWH OpraHaMu KOHCTUTYLHOHHOIO
KOHTPOJIS BONPOCOB KOHCTUTYLIMOHHOCTH 3aKOHOB M JPYTUX HOPMaTUBHBIX
aKTOB TOCyIapcTBa, 0 4eM Oyner moapoOHee CKa3aHO Jajee B CBSA3U C CO-
JeprkaHueM npeamOysl Kak TaKOBBIX.

Pa3MbITocTs 1 He4eTKOCTh (DUIOCOPCKOrO TOJKOBAHMS TMOHITUH
no0pa M 37a MO3BOJISICT BKJIIOYATh B KOHCTUTYLHMH (TJaBHBIM 00pa3oM B
npeamMOyJIbl) caMble Pa3sHOOOpa3HbIE MOJIOKEHHS, TOBOPSILIIE O CO3UAAHUM,
Onare, clipaBeAIMBOCTH, YEIOBEUHOCTH, YBAXKCHUH JTOCTOMHCTBA JTMYHOCTU
U Ipyrue, accouuupymoommecs ¢ 100poM. KOoHCTUTyHIHOHHBIA 3aKoHOIA-
TEeNIb OpUEHTHPYETCs Ha Mupokoe puiocodckoe moHnManue 1o0pa u 37a,
COTJIaCHO KOTOPOMY «Z100PO U 3710 — KATETOPHH STHUKH U WU MOPAJIH, BbI-
paxkaromye B MpeaenbHo 000OIIEHHOM BHJIE NODKHOE (HPAaBCTBEHHYIO
[IEHHOCTh) W HEAODKHOE (HPaBCTBEHHYIO aHTHUIIEHHOCTH). JoOpo ecth
BbIcIIee O1aro Kak KOHEYHas Lelb, a TAKKE BOCXOAAIIAsl K HeH MupaMuaa
MIPOMEXYTOUYHBIX LieJel, K JOCTHKEHHUIO KOTOPBIX YeJIOBEK O0s3aH CTpe-
MUTBCS. 3710 — IIEHHOCTHO-TIPOTUBOMONOXKHAS 1enby» [Kpatkuii ¢umocod-
ckuit cimoBapb, 2023, c. 98]. Jlobpo Takke MOKET paccCMaTPHBATHCA «KaK
BO3/IEHCTBHE KU3HEYTBEPKAAIOIIEE, TO €CTh HEecyllee JIIOAIM OIaromnony-
que He B ymepd KoMy-Jnbo, a 370... KaK BO3AEHCTBUE KU3HEOTPHULIAOLIEE,
TO €CThb HeCyIlee JIOASM HeOJaronojiyyue, B TOM YHCIIE TaKoe, KOTOpOe
numraer ux xku3Hu» [brox, 2018, c. 254]. B sToM mnaHe mox yrBepxaae-
Mble KOHCTUTYLMSIMH LIEHHOCTH «100pa» MOAMagaeT MHOXECTBO KOHCTH-
TYLIMOHHBIX NPUHLHIIOB, Lened U HeHHocTed. Tak, Hampumep, COrjacHo
npeamOyine Koncrutynun Vcnanwm 1978 r. ncmaHCcKuii Hapon yTBEpAn
Koncrutynuro, «oxenas conelcTBOBaTh CIPAaBEAJIMBOCTH, cBOOOAE U 0e3-
OIIaCHOCTH, a TaKXe 00ecIeynTh 0JIaronoyiyuyne BCex, KTO €€ COCTaBIIsAeT»,
CTPEMSCh «TapaHTUPOBATh JEMOKPATHUECKOE COBMECTHOE CYILECTBOBAHHE
B cooTBeTcTBHM ¢ KOHCTHTyIMEH M 3aKOHAMHM Ha OCHOBE CIIPAaBEIJIMBOIO
9KOHOMUYECKOr0 CTPOS; yCTAaHOBUTH IIPABOBOE I'OCYJApCTBO, oOecreyrnBa-
Iolllee BEPXOBEHCTBO 3aKOHA KaK BBIPAKEHHE BOJIM HAPOAA; 0OECIIeYHuTh
BCEM HCIaHLaM M HaponxaMm lcnaHuu OCyIIECTBJIEHHE IIPaB YENOBEKa, a
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TaKKe Pa3BUTHE UX KYIbTYpbl U TPAOUIUH, SI3bIKOB U MHCTUTYTOB; CIIO-
COOCTBOBaTh Pa3BUTHUIO KYIbTYphl U SKOHOMHKH B IIENAX OOCCIICUCHUS
BCEM JIOCTOMHOI'O YPOBHSI KU3HU; TOCTPOUTH TIEPEOBOE IEMOKPATHUECKOE
OO0IIIECTBO M COMEHCTBOBATH ey YKPEIUICHUS MUPHBIX OTHOIICHUH H 3(-
(hbEeKTUBHOTO COTPYJHHYECTBA MEXIYy BCeMHU Hapomamu 3emiun» [KoHcTu-
Tynuu rocyaapcte Esponsr, 2001, T. 2, ¢. 50]. B nmpeamOyne Koncrutyun
lonnypaca 1982 r. yka3piBaloTCs Takue LIETH CO31aHHUS KOHCTUTYLIHH, KaK
VKpEIJICHHE U YBEKOBEUEHHE MPABOBOr0 IrOCYNapCTBa, TapaHTUPYIOLIETO
CYILIECTBOBAHHUE COLUAJILHO CIPABEAIUBOIO MOIUTHYECKOrO0 U SKOHOMHUYE-
CKOro OOIIeCTBa, «00ECIIeueH e BCECTOPOHHEH peain3aliyl YelloBeKa Kak
YeII0OBEUECKOH JIMYHOCTH B YCIOBUSAX CIPaBENIMBOCTH, CBOOOIBI, Oe3ormac-
HOCTH, CTaOMIIBHOCTH, MUPA, TIPEACTABUTEILHON IEMOKPATHH M BCEOOIIIET0
omaronercteus» [Constitucion de la Republica de Honduras]. B mpeam0y-
ne Koncrurynuu Mpaka 2004 r. ykassiBaercs, 4to Hapon Mpaka paspabo-
Tan KoHCTUTYINIO MCXO/IS M3 IIEHHOCTEW 1 MeaoB HeOECHBIX TTOCTaHuN 1
C YY4ETOM JOCTHXKEHHHM HAyKH U 4yeroBeueckod nuBmiamzauuu [Koncruty-
nuu rocyaapetB Aszum, 2010, 1. 1, c. 192]. [lono6HOrO poaa uaen Bapbu-
PYIOTCS BO MHOXECTBE KOHCTUTYIUH. [lepedens Omar, KoTopble BEIHOCSATCS
Ha KOHCTUTYIIMOHHEIN YpOBEHb, BechMa oOmmpeH. MccnenoBaBmmii 3TOT
BOIPOC Ha NpuMepe KOHCTUTyLui crpal Jlatnnckoir Amepukn Oprnanno
IMapmo MapTuHec BKIIOYHII B HErO TaKue IMBUJIM3AIMOHHbBIC Onara / 1eH-
HOCTH, CBOWCTBEHHBIC TIPABOBOMY COIMAIIFHOMY TOCYAAapCTBY, KaK TpaBa,
CBOOOIBI, YBaXKEHUE JTMYHOCTH, CONUAAPHOCTH, 00IIee OJIaro, HallMOHATb-
HOE eIWHCTBO, 00pa3oBaHue, KyIbTypa, 3I0POBhE, CUACThE, OE30MaCHOCTb,
pa3BUTHE, MHTEPHAIIMOHATM3AINS W ENBIH P JPYTUX, BXOIAIINX B Tpe-
amOyJibl KOHCTHUTYHMI yKasaHHbIX cTpan [Martinez, 2018, p. 144-156].
OTOT TepedyeHb MPUMEHHUTENFHO K KOHKPETHBIM HAI[MOHAJIHHBIM KOHCTH-
TYIASIM MOKET OBITh PACIIMPEH WIH CY>KE€H B 3aBUCHMOCTH OT COJEpKaHUS
peaMOyITbl.

[TockombKy pedb UAET O MONOKEHUAX, COAePIKAIINX IIEHHOCTH | TENN
YCTaHOBJICHUS CIIPABEIMBOTO, BOIUIOMIAIONIETO J00P0, KOHCTUTYIIOHHO-
TO MPaBOIMOPSAIKA, KOTOPBIE COAEPKATCS B MpeaMOyliax KOHCTHTYIIHH, HX
3HAYEHWE /IS IPABOBON CHCTEMBI B IIEJIOM U IPYTHX MOJOKEHUH KOHCTH-
TYLIAW OTPEAENseTcs OTHOIIEHHEM OpraHa KOHCTHUTYIIMOHHOTO KOHTPOJIS
¥ 3aKoHOmaTens K mpeamOyrne. HopMbel COBpEeMEHHBIX KOHCTHTYIHH, CO-
JepKalrecs] B X TJlaBax / pasjenax OCHOBHOT'O TEKCTa, KaK MpaBuio (3a
WCKITIOYEHUEM COIUAJINCTUYECKNX KOHCTUTYLHHN), SBIAIOTCS HEMOCpe-
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CTBEHHO JCHCTBYIOUIMM MPaBOM. JTO O3HAYAET, YTO OHU MPHUMEHSIOTCS
HEMOCPEICTBEHHO, HE3aBUCUMO OT HAJIMYHUS JIETaIU3UPYIOMINX UX HOPM, a
NP HAJIMYUH TOCIIEAHUX U UX MPOTHBOPEUUH OYKBE WIN IyXYy KOHCTHTY-
LHUOHHOH HOPMBI OOBSBIIAIOTCS HEKOHCTHUTYLMOHHBIMU. UTO ke Kacaercs
npeamMOyJIbl, TO 3[€Ch aXKe OTHOCUTEIBHOTO OJHOO0pa3Hs B UX TPaKTOBKE
He HaOmogaercs. Bo3BbIeHHBIN cTHIIb HOPMYIUPOBOK MpeaMOyi1, OTIH-
YaIOIIUICA OT OCHOBHOTO CTHJIA (POPMYJIMPOBOK CTaTell B KOHCTUTYLIUH,
CIIOCOOCTBYIOT TOMY, YTOOBI MCCIEIOBATENN U CyJbH TPAKTOBAIM HUX Kak
MyOJIMYHbIE TPOKJIaMallH, «IOJUTHYECKUH KAaHOH, BJOXHOBIISIOMIMN TIO-
JUTHKO-TIPABOBOH MOPSIOK», «COOPHHK CBSI3HBIX MOJIUTHYECKUX BBICKA3bI-
BaHHUI Pa3IMYHOTO XapakTepa, aKCHOJIOTHYecKoro, (unocodcekoro, mudo-
JIOTHYECKOr0, HCTOPUIECKOro, KyapTypHoro» [Martinez, 2018, p. 157], no
HE COJEprKalui MPaBOBBIX HOPM. AHAJIN3 HAYYHBIX TUCKYCCHH M MPAKTH-
K{ pa3IMYHbIX CTPaH IOKa3bIBACT CYLIECTBOBAHHE JHUAMETPAIBHO MPOTH-
BOIMOJIOKHBIX MHEHHH, a Takke pasHooOpaszue CcyaeOHOH NpaKkTUKH OT
MOJTHOTO OTPULIAHMS PABOBOW MPHUPOIBI TpeaMOyIl 10 ee MPU3HAHUA. JTO
MPEAONPEAETACTCS LENbIM psSAoM (HaKTOPOB, B TOM YHUCIE XapaKTepoM
MPaBOBOI KYNbTYpHl B TOCYAAapCTBE, OAHAKO ABa (haKTOpa MOXKHO CUHUTATh
OCHOBHBIMH, 3TO OCOOEHHOCTH (HOPMYIMPOBOK INpeaMOyibl KOHKPETHON
HAIlMOHAJIbHOM KOHCTUTYLMH U CTENEHb T'OTOBHOCTH 3aKOHOIATENS U CY-
JIeOHBIX OPraHOB MEPEBOANTH aOCTPAKTHbBIE NOHATHS, BKIIOUEHHbIE B Ipe-
amMOyiy, B IpaKTHYECKUE YKa3aHUs, OTHOCALIMECS K 3aKOHOIATEIbCTBY, U
peLIeHUs IO KOHKPETHBIM JACNIaM.

B CHIA, mampumep, mpeamOymna Konctutymuum 1787 1. B TOKTpUHE
WCIOJIB3YETCS UI apTyMEHTAlUK Pa3IUYHBbIX MO3ULUH, HO IPU 3TOM ee
moJoXKeHus, mo MEeHnto0 BepxoBHoro cyna CIIIA, He HOCSIT HOPMaTHBHOTO
xapakTepa. XOoTs B peaMOyse OTHAMH-3aKOHOAATESIMU OBbLIM HU3JI0KEHBI
IATh Leneil (yCTaHOBJICHUE CIPaBeINBOCTH, 00ECIeueHHE BHYTPEHHErO
CTHIOKOMCTBHS, 0oOecredeHne COBMECTHONH 00OPOHBI, CTIOCOOCTBOBAHHE BCe-
obmieMy OnaromeHCTBHIO, obecriedeHre 6aar cBoOOAbI s cedsl M MMOTOM-
KOB), IOCTIDKEHHE KOTOPBIX IIOCTAaBJICHO B KA4ECTBE OPHEHTHpPA Ul HAPO-
na CoenuHeHHbIX LIITaTOB M, COOTBETCTBEHHO, pacCMaTpUBAeTCs Kak Onaro
n 106po. BepxoBHBIM Ccynl B CBOMX PELICHUSAX MCIIOIB30BaJl CCHUIKHM Ha
npeamMOyiIy AJsl TOrO, YTOOBI MOATBEPANTHh WIH YCHIIUTH CBOE TOJIKOBAaHHE
npyrux monoxkeHunit kouctutynun CIIIA, HO Tipy 3TOM, Kak oTMedaeTcs B
KOMMEHTapHuH, IOATOTOBIeHHOM VccnenoBaTenbckoil ciry:x6oit Konrpecca
CIIA, «ae nmoxoxe, utodsl Cyn Korma-nmu0o mpuaaBal Kakoe-TnOo IopH-
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audeckoe 3HadeHue mnpeamOyie» [Preamble: Doctrine and Practice ... ].
Ota no3unus oTpaxeHa u Ha caiite cynos CIIA, rae noguepkuBaercs, 4To
npeamOya SICHO TiepeiaeT HaMepEHHsI COCTABUTENCH U LIENH CO3IaHUs J10-
KyMEHTa, TIpe/ICTaBsisl OO0l BBeAEHNE B BBICIIHMHA 3aKOH CTPaHBI, «HO 3TO
HE IPaBO», NMOCKOJIbKY OHAa HE ONpEAeseT NMOTHOMOYHS NPaBUTENLCTBA
wim nipaBa augHoctH [The U.S. Constitution preamble ... ].

OnHO3HAYHO OTPHULATENBHO 1O MOBOLY HOPMATHBHOCTH MPUBENECHHON
panee npeamOynbl Konctutynuu Mcnanuu BbICKa3aycsi B CBOEM pELICHUH
150/1990 r. u Koncrutynmonssii cyn Mcnanum, momgdepkHYB, 9TO «IIpe-
aMOyJIBl WM W3JIOKEHHE TPUYUH 3aKOHOB HE MMEIOT HOPMaTUBHOM LIEHHO-
CTH U HE MOTYT OBITh PEAMETOM 00XKaJIOBaHUS KaK HEKOHCTUTYLIHOHHBIE»
[tut. mo: Martinez, 2018, p. 147-148].

Bonee rubkyro mo3uuio no Bonpocy o npupoae npeamoynsl Koncru-
tyuun WHauum, comepskaiieidl IeneykazaHus, OTpaKalolue KyJIbTypHBIE
TpaJULIUU CTPaHbl B MOHMMAaHUM NPABOBOW 3aLIMTHI M peaju3alud Hieh
noOpa u Omara, 3anumaer BepxoBHbiil cyn Mumun. Hekoropoe Bpemsi oH
OpHeHTHpoBaJIcs Ha no3unnio BepxosHoro cyna CIIIA mo atomy Bompocy
(manpumep, B perrernn Re Berubari Union Case, 1960), Ho BocieacTBUu
OHO OBIJIO OTMEHEHO, 1 BepXOBHBIN CyJ cTal HCXOAUTH U3 Ooliee riryOoKo-
ro ananusa npeamOynbl Konctutynun Hanu u ycTaHOBUI, YTO B Ipeam-
Oyne coxmepXarcsi «OCHOBHBIE CTPYKTYpHbIE 3jieMeHThl KoHcTuTynumy,
KOTOpBIe HE MOT'YyT OBITh M3MEHEHBI coriacHo cT. 368 Koncrutynun MH-
IMH, YTO O3HAYAJIO IIPUIAHUE TOIOKEHHUSIM NpeaMOyIibl GyHIaMEHTaIbHO-
IO 3HaYCHUS, ONPEENIIOIEr0 HHTEPIPETALUIO OcTanbHEIX HopM KoHeTH-
tyiun Uaanu [Mishra, 2021]. Tak, npuHrMasi pemieHue mo Bompocam, Ka-
caroIMMcs MPUHLUIA PaBEHCTBA, YCTAaHOBJIECHHOI'O B IpeamOyie, KaK oc-
HoBHoro ana Muauu, B nene Kemasananga bxapru lllpunanaransapy npo-
tuB mrata Kepama 1973 r. (Keshavananda Bharti Sripadagalvaruvs. State
Kerala, 1973) BepxoBusblii cyn Maaun nomgdepkuy:, uro npeamOyna Kon-
CTUTYLUH UMeeT OOMNbIIoe 3HAaYCHHE M OTPa)kaeT BeCh JOKYMEHT B OJHOM
a63arte [ibid., 2021]. Otpaxas B Xym0XKeCTBEHHOH JUTepaTypHOH (opme
3Ty nosunuio BepxoBHoro cyaa MHanun, MHANNHCKAN KOHCTUTYLHOHAJINCT
A. Mumpa ormeruna, yro «eciu Obl KoHctuTyuus Obuia ¢uibsMoMm, TO
npeamOyna Obuta Obl Tpeiiepom» [ibid., 2021].

OnHo3Ha4YHAast O3UIUS B O3y HOPMAaTHUBHOI'O XapakTepa mpeaMmoy-
JIBl BBIpAXKeHa B coBpeMeHHOM nokTpuHe KomymOuun. [ntensHoe Bpems B
9TOM CTpaHEe IOCIOJCTBOBAIIM JOKTPHUHA U COOTBETCTBYIOIIASA €l NMPaKTHKa,
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COTJIACHO KOTOPBIM TpeamMOysia KOHCTUTYIIMHM pacCMaTpHBallaCh Kak Jie-
MOHCTpanusi A00pOH BOJHM KOHCTHUTYIMOHHOTO 3aKOHOJATENs, HE MUMEHO-
1as obs3eiBatoniel cuiibl. B orHomennn Koncrurynun Komymoun 1991 r.
3Ta MPaKTUKa OblIa KapJUHAIBbHO H3MeHeHa perieHneM C-479 BepxoBHoro
cyna Komym6buu, B koropom Cy1 ykasam, 4To XOTs mpeaMOyia He SBISeTCS
HOpMOH mpaBa, oHa Oonee veM mpaBoBasi HopMma: «lIpeamOyna mpupaer
CMBICTT KOHCTHTYIIHOHHBIM TPENMUCAHUSAM U 0oOpaiiaer BHUMaHUE TOCY-
JlapCcTBa Ha IIeTH, K KOTOPBIM OHO JIOIDKHO CTpeMHUThCs... [IpeamOyma 00-
nmagaer o0sA3aTenbHON CHIION Kak OCHOBA MOPSIJIKA, YCTAHOBJIEHHOTo Xap-
THEH, TodTOMY It00as HopMma, Oy/Ib TO 3aKOHOJATENbHAS WM aHAJIOTHYHAS
HOpMa MHOTO YPOBHsI, KOTOpasi HTHOPUPYET WM HapyllaeT o0y U3 Iie-
JIel, YKa3aHHBIX B Hell, HAaHOCHT yiiep0 KoHCTUTyIHH, TOCKONBKY MpenaeT
ee mpuHIUIED [1MT. 0: Hernandes Galindo, 2016].

Takum oOpa3oM, B pPa3HBIX TOCYAapCTBaX BOIPOC O HOPMATHUBHOMN
MPUPOIE KOHCTUTYIIMOHHBIX TOJOXKEHHUH MpeaMOyil KakK IMEHHOCTHBIX OC-
HOB ITPaBOBOM CHCTEMBI, COOTBETCTBYIOIIEH TPaJAUIINAM U YKOPECHEHHBIM B
KYJIbTyp€ CTPaHBI MIPEACTABICHHSIM O OOpE U 3JIe, U O «IIEPEBOE» IOJIO-
KEHHH TpeaMOy Ha YpPOBEHBb TEKYIIETro 3aKOHOAATEIhCTBA PEIIAeTCs I10-
Pa3HOMY W HE BCerJa B MOJb3y CTPOrO IOPUANYECKOT0 MX HCTOIKOBAHHSL
Bwmecre ¢ Tem cremyer oTMeTuTh, 9TO U He OyAy4d NPUBSI3aHHBIMHU B TIpa-
BOBOM OTHOIIEHWHU K MpeamMOyliaM, MHOTHE TTOJIOKEHUS, COAepIKaluecs B
OCHOBHOM TEKCT€ KOHCTHUTYIIMH, YPEryJIHpOBaHBl B PaMKaX IUXOTOMHH
I00pOo — 3110, TOCKOJNBKY B KOHCTUTYIIHH BKJIFOYE€HA MOJIENH IIPAaBOBOTO pe-
TYJIMpPOBaHUS, paccMaTpuBaeMasl KakK TOJOKHTENbHAs, 00pasloBasi, MpH-
HocAIIas Oiarue pe3ynbTaThl s 00MIECTBA M KaXI0TO YeIOBeKa, M OJHO-
BPEMEHHO HEPEJKO B KOHCTUTYIIHH MPSAMO YKa3aHO, UTO SBISIETCS HEXelna-
TENBHBIM, T.€. 3JI0M, [0 MHEHHUIO 3aKOoHOAaTens. Tak, HampuMep, MPUMEHH-
TENBHO K MPaBOBOMY CTaTyCy TOCYapCTBa B KOHCTUTYIHSX COIEPIKUTCS
€ro MO3WTHBHAS XapaKTEepPHUCTHKA KaK MPaBOBOTO, KOHCTUTYIIHOHHOTO, Jie-
MOKpPaTHYECKOr0, COMAIFHOTO U T.A. OHAKO Ta MO3UTHBHAS XapaKTepH-
CTHKa COMTPOBOXKIAETCS IENBIM PSAIOM MEXaHH3MOB, IIPU3BAHHBIX HE JIOITY-
CTHUTP IEPEPOKACHNE TAKOT'0 TOCYIapCTBA B CBOIO MPOTHBOMOIOXKHOCTh —
HEKOETO MOHCTpPA, OJHUIIETBOPSIONMIETO 370. V3BECTHBIH KOHCTHUTYIIMOHA-
quct A. [Ilaiio OTMETHII, YTO «KOHCTUTYLIMS BBI3BIBAET TAKOE OLIYIIEHUE,
4910 OYATO TpakaaHe OONbIe BCEro OOSATCS WMEHHO TOCYIapcTBa, CBOETO
3aIMTHUKA ¥ CBOE TBOpeHHE. TeKcT W MCTOpHUS KOHCTUTYIIMH, 3Ta apXeo-
JIOTHS JTIOJACKUX CTPaxoB, ITOKa3bIBAET, UYTO 32 HEAOBEPUYHUBOCTHIO IO OTHO-
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LIEHUIO K TOCYNapCTBY CKpBIBAETCS TJAaBHBIM CTpaX, CTpax Iepen ecTe-
ctBeHHbIMU ctuxusamuy [Ilaito, 2001, c. 33]. delicTBUTENbHO, IPU CO3/1a-
HUM COBPEMEHHOr0 KOHCTUTYIMOHHOT'O TOCYJAapCTBa KOHCTUTYLMOHHBIM
3aKOHOJATENIb BO MHOTOM CTPEMMJICS MPEOJ0JIETh HEJOCTATKU CpPEAHEBE-
KOBOI a0CONFOTHOW MOHApXHH CO CBOMCTBEHHEIM €if BCEBIACTHEM B OTHO-
IICHUH TTOAJAHHBIX M OTCYTCTBHEM Y HUX JIMYHOW cBOOOBI. JlecoTus kak
(hopma mpaBieHHs] BOCTIpUHUMANIACh (DHIIOCOdaMU M MPOCBETUTENSIMH KakK
HEYTO MOHCTPYO3HOe, Kak JleBuadan, mo merkomy BeipakeHuto T. ['o00ca,
WM, Kak ero oxapakrepusoBan A.H. Pagumies, «aymumie o610, 030pHO,
OIPOMHO, CTO3€BHO U Jasiii» (0 KyJIbTYPOJIOTHYECKOH UCTOPHH 3TOTO BHI-
paxenus cm.: [dymenko, 2005, c. 278]). Co3naBas HOBYIO TOCyIapCTBEH-
HOCTh, KOHCTUTYIIHOHHBIN 3aKOHOJATENh CTPEMHIIICS 00y31aTh 3Ty TEMHYIO
CTOPOHY T'OCYAapCTBa, IOAYNHUB €ro HHTepecaM BCETo OOIIeCTBa U MOCTa-
BHB TIOJ[ €r0 KOHTPOJNb. Tak, YK€ B NepBble KOHCTUTYIIMH OBLT BKIIIOUCH
MEXaHU3M pa3AeieHusl BIacTell Ha TPU BETBU: 3aKOHOAATEIBbHYIO, HCIIOMN-
HUTENbHYO U cyneOnyto (B CLIA B Buae cucTeMBbl cliepKeK U IPOTHBOBE-
COB) U CITEI[MAbHBIE KOHCTUTYIIMOHHBIE MEXaHU3MBbI, KOTOPBbIE HE MO3BO-
JIAM OJHOWM BETBM BJIACTU Y3ypHUPOBATH MONHOMOuYMs napyrux. Coep-
IIEHCTBOBAaHUE B 3TOM IUIAHE CHCTEMBI OpraHW3aIluM TOCYAapCTBEHHOM
BIIACTH TIPOMCXOIUT HEMPEPHIBHO: BO3HUKIIM CIEHAN3UPOBaHHBIE Opra-
Hbl KOHCTUTYIIHOHHOTO KOHTPOJIS, 00ECIIeYNBAIOIIe OI[EHKY aKTOB Opra-
HOB TOCYJapCTBEHHOW BIIACTH C TOYKH 3PEHHUS WX KOHCTUTYIHOHHOCTH,
MOSIBIJIACH CTICIIMAIM3UPOBAHHBIE OPTaHBI IO MTPaBaM YeIOBEKa — WHCTH-
TYT YIIOJTHOMOYEHHBIX IO MpaBaM YeJOBeKa, OpraHbl (PMHAHCOBOTO KOH-
TPOJISI, TIPOBEPSIONINE EITENFHOCTh TOCYAPCTBEHHBIX OPTaHOB Ha KOp-
PYIIHUOTEHHOCTH | T.JA. DTH (POPMBI IPOTUBOCTOSHUS aIMIUHUCTPATHBHOMY
31Ty TMPU3BAaHBI MPEAOTBPATUTEH BBIPOXKIEHHE KOHCTHUTYIIHOHHOTO TOCYAap-
CTBa.

s Toro 9To0BI COBpEMEHHOE TOCYIapCTBO BOILIONIANIO MIeabl KOH-
CTUTYIIUH, OHO JOJDKHO 00JalaTh PAIOM XapaKTEPUCTHK, KOTOPEIE MPSMO
MIEPEYHCIIIOTCS BO MHOTUX KOHCTUTYIHAX: TOCYIApCTBO OOBSABISETCA
MIPaBOBBIM, JEMOKPATHYECKUM, COMabHEIM. Kpome Toro, B kKauecTBe OfI-
HOW M3 XapaKTEePUCTHK TOCYJapCTB B COBPEMEHHBIX YCIOBHSIX BBICTYIAeT
WX TIPUBEP>KEHHOCTh HMJIIEIM MHpa M OTKa3a OT arpecCHBHBIX BOWH. XOTA
MEKTyHapOJHBIE OTHOIIEHHS HAXOIATCS B cpepe peryimpoBaHus HE KOH-
CTUTYIITHOHHOTO, a MEXIYHAPOAHOTO MpaBa, KOTOPOe OOBSIBISET arpeccuio
MPOTUB JPYTrOro TOCYJapCTBa MPECTYIUIEHHEM CO BCEMH BBITEKAIOUIHMHU
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MOCTIEICTBUSAMHU, COBPEMEHHBIE KOHCTUTYLIMH BKJIIOYAIOT MPUHIUIIEI MHp-
HOTO CYIIECTBOBaHMS, YTO BOIJIOUIAET COBPEMEHHBIE MPEACTABICHUS O
CIIEAOBaHUM OJIary B MEKAYHAPOAHBIX OTHOLICHHUAX. Tak, COrjacHo cT. 9
Koncturynum Snonnn 1947 r. «ucKpeHHE CTpEMACh K MEXIyHApOJHOMY
MHpY, OCHOBAaHHOMY Ha CIIPaBEUIMBOCTH W TOPSIKE, AMOHCKHI Hapon Ha
BEYHBIEC BPEMEHA OTKA3aJICsl OT BOMHBI KaK CYBEPEHHOTO MpaBa HALIMU U OT
YTpo3bl MM MPUMEHEHHs] BOOPY)KEHHOM CHJIBI KaK CPEACTBA pa3pelieHus
MEXTyHapOJHBIX CIIOPOB. IS TOCTHMKEHMS LIENH, yKa3aHHON B IPEAbINy-
meMm a03zale, HUKOTIA BIOpens HE OyAyT co3daBaTbes CyXOILYyTHBIE, MOP-
CKHE€ U BOEGHHO-BO3IYIIHBIE CHJIBI, PABHO KAaK U JPYTUe€ CPEJICTBA BOIHBI.
[IpaBo Ha BeleHHE BOWHBI TOCYAApCTBOM He mpusHaercs» [The Constitu-
tion of Japan ... ]. Koucrutynus Kocra-Puku 1949 r. oTMeHMIIa TIOCTOSH-
HYIO apMHIO, OCTaBHB B KaueCTBE OAMHCTBEHHOTO BOOPYKEHHOTO (OpMH-
poBanrmst momunuio (cr. 12). Crates 5 Koncturymum OxBamopa 2008 T.
00BsABHIIA CTpaHy TEPPUTOpUEH MuUpa, Ha KOTOPOW 3alpelieHO CO3JaHHe
WHOCTPaHHBIX BOCHHBIX 0a3 M MHOCTPAaHHBIX OOBEKTOB AJSl BOCHHBIX IIe-
neid. IIpuBepKEHHOCTh B LIENOM HJee MHpa W Nanudu3My BBIpaKEHa B
koHCcTUTyIHAX KyOsr, Ymm, [lepy, Kocra-Puku u apyrux crpad B pa3HBIX
BapHaHTaXx.

ITomumo mpeaMOyil, MOJOXKEHUS, KOTOPhIE OTHOCSTCSA K PeryIupoBa-
HUIO OTHOLIEHWH, CONPSKEHHBIX C MCIOJIb30BAHHEM KaTErOpHU «I00po —
3710», MO)XKHO BBIWICHUTHh B OCTaJbHBIX INIaBax / pasfenax KOHCTUTYIUH,
0COOEHHO IMPUMEHUTENBHO K MpaBaM YelOBEKa U IPaKIAaHMHA, IOJTHOMO-
YHUSIM U OTBETCTBEHHOCTH TOCYJaPCTBEHHBIX OPTaHOB M JOJKHOCTHBIX JIHII,
MOCJIEACTBUSAM KOHCTUTYLIMOHHBIX IPAaBOHAPYIIEHUN. BrirtoueHHas B KOH-
CTUTYLIUU CHCTEMa KOHCTUTYLIMOHHBIX 0053aHHOCTEN U 3allpeTOB HalleleHa
Ha IPEAOTBPAILEHNE OTCTYIUICHUS! OT KOHCTUTYIIMOHHBIX TPEOOBaHUH, 4TO
MOXET paccMaTpUBaThCs KaK MPeloTBpAIleHUe 371a B IPAaBOBOM U MOPaJIb-
HO-3TUYECKOM aCIEeKTax.

ConepkaTenbHO MPAKTUYECKH JIIO00H acleKT IMPaBOBOTO PEryJInpoBa-
HUS OOLIECTBEHHBIX OTHOLICHNN MOXHO OLI€HHBATh B JAHHBIX KaTErOPHUSX.
[TockonpKy B TaHHOM ClIydae peub UIET YK€ O KOHKPETHBIX CTaThAX KOH-
CTUTYLIUH, OHM CTAHOBSTCS NPEAMETOM CyAE€OHOTO PacCMOTPEHHSI U BBI-
CTYMAlOT KaK HEIOCPEACTBEHHO JMAEHCTBYIOIIEE IPaBO, OTrPaHHYEHHOE
OIpeaeNIeHHBIMHA PAMKaMHU.

B nayuHOll nuTepaType CIpaBeIJIMBO OTMEYaeTcs, 4To I00po U 3710
SIBJIAIOTCS OLIEHOYHBIMU XapaKTEpUCTHKAMHU ACHCTBUI LIMBUIN3ALMOHHO U
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HCTOPUYECKH M3MEHYMBBIMU: TO, YTO B OJHOM IIMBHUJIM3ALMU U OIHOM HC-
TOPHUYECKOM IIEPHOJE OLIEHUBAETCS B KadecTBE A00pa, B APYrod LUBHIIHU-
3allMi U APYrOM HCTOPUYECKOM IEepHoJie MpU3HAeTCa 3J0M, U HaoOopoT
[brox, 2018, c. 254]. DT0 MOXXHO NPOCIEAUTh U MPUMEHUTEIBHO K KOH-
CTUTYLIMOHHBIM XapaKTEpUCTHKaM TOr'0, YTO B HACTOSILEE BpEMs paccMart-
pHUBaeTCs KaK HECOMHEHHAas LIEHHOCTh, BOIUIOMIAIOMIAs 100po.

OpnHOM M3 MEepBBIX UAEH COBPEMEHHOTO KOHCTUTYILHMOHAJIM3Ma CTasa
uzaes cBoOonsl yenoBeka. DpaHmysckas Jlexkmapauus MpaB deloBeKa U
rpaxaanuHa 1789 1. (sBifromascs A0 CHUX IOpP YacThIO JEHCTBYIOIIETO
(paHIy3cKOr0o KOHCTHTYLIMOHHOIO MpaBa) mpoBo3riacuia: «Jlioam pox-
JAI0TCA M OCTAlOTCA CBOOOIHBIMHM M PaBHBIMH B mpaBax» [KoHcTuUTymuu
rocynapcts EBpomsl, 2001, T. 3, c. 433]. CtaThs 2 3TOro akTa OTHECIA CBO-
001y K ecTeCTBEHHBIM M HEOTHEMJIEMBIM IIpaBaM 4ENIOBEKa, a CT. 4 ompe-
nensuia: «CBoOoOAa COCTOMT B BO3MOXKHOCTH JI€NATh TO, YTO HE MPUHOCHUT
BpeAa Apyromy» [Tam xe, c. 433]. B oTHolIeHUU NpaB 4yeloBeKa U Ipax-
JaHWHA OJHUM W3 LIEHTPAJIbHBIX MOHSATHH SIBIACTCS MOHSITHE «CBOOOAA».
Jlnunast cBoOOAA MPOBO3TIAIIAETCS B KOHCTUTYLHUSAX OONBIIMHCTBA TOCY-
JapcTB (32 MCKIIOYEHHEM COLMATMCTHYECKUX, B KOTOPBIX TOMHUHHUPYIOT
KOJUIEKTUBHBIE NIPaBa U COLUAIMCTUIECKUE KOJUIEKTUBUCTCKUE LIEHHOCTH).
Tak, cormacHo ct. 60 Koncturyuuu I'ongypaca 1982 r. «Bce moau pox-
nmarotcs cBobomaubiMuy [KoHcTuTynmu rocynmapcte Amepuku, 2006, T. 1,
c. 249], ct. 22 Konctutyuuu Xopsatuu 1990 r. yTBep:Kaaer HENPUKOCHO-
BEHHOCTh CBOOOBI, § 2 @opmbl npaBnenns LlIBennu 1974 r. rapanTupyer
YBa)K€HHE K CBOOOZE M JOCTOMHCTBY KaXKAOr0 4eloBeKa. Takoro poaa mo-
JIO)KEHHUSI 0 CBOOO/E BapbUPYIOTCS, HO CYTh UX COCTOHMT B YCTAHOBIJICHUU
IPUHIMNA CBOOOAB! KaK (DYHIaMEHTaJIbHOIO KOHCTUTYLIHOHHOTO MPUHIH-
1a, Ha KOTOpoM Oa3upyercsi COBpEMEHHas TOCyIapCTBEHHOCTh U IIPaBa ye-
noBeka. Bmecte ¢ Tem naeansl cBOOOAB! KaK KOHCTUTYLMOHHBIN ITPUHIMIL
¥ JIn4HAas cBO0Oa KaK MHAUBUIYaJIbHOE IPABO B KOHCTUTYLMSX CTPaH, I1e
JOJIT0€ BpeMs CYILECTBOBAJIO PaOCTBO, MPOTHBOIOCTABISIOTCS pPaOCTBY
KaK O4E€BUIHOMY 311y, IIOCKOJIBKY B OOJIbIIEN MM MEHBIIEH CTEeleHH Hera-
TUBHBIE MOCIEACTBUS pabCTBa OLIYLIAIOTCS B 3TUX CTPaHax [0 CHUX IIOP.
3ampemiaonye ero HopMbl BKIIOUEHB B KOHCTUTYLUH KakK CIIOCO0 MCKO-
PEHUTH, YCTPAHUThH SIBIICHUE, NPEICTABIISIONIEe cOO0H HEUTO, IPAMO IIPO-
TUBOIIOJIOXKHOE cBOOO e uenoBeka. Hanpumep, B npeamOyne Koncturynun
rocymapctBa AHturya u bapOyma 1981 r. roBoputcs 00 «oOmiecTBe cBO-
OOAHBIX MY)XUMH M XCHIIMH U CBOOOAHBIX MHCTUTYTOB» [KoHcTHTynuun
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rocyaapcts Amepuku, 2006, 1. 2, c. 7], a B cT. 6 3toit KoHcTuTymu ycra-
HOBJIEHA 3amuTa oT pabctBa: «HUKTO He MOXKeT comepKaTbcs B paOCTBe
i HeBonie» [KoHcturynuu rocynapets Amepuku, 2006, T. 2, c. 10]. IIpa-
BO Ha cBOOOIY NIeTajbHO yperyIupoBaHo B cT. 66 Koncrurynun DkBagopa
2008 1., mpu 3ToM 1. 29b comepKUT moJOKEHHEe O 3ampere padcTBa. AHa-
JIOTHYHOE PEeryJupOBaHUE COACPKUTCS B KOHCTUTYUUAX ApreHTuHbl, Ko-
cta-Puxu, Kot 1’MIByapa 1 HEKOTOpBIX APYTHX.

Craenyer oTMETHTh, YTO paOCTBO Ha MPOTSDKEHUU AJUTENBHOIO TIEPH-
oJla B MCTOPUHU YEIOBEYECTBA PACCMATPHUBAJIOCH KaK €CTECTBEHHOE SBIE-
HHUE, a He KaK 3JI0, YTO OTpa)kaJloch M B mpase. PaObl OblIM MMYILECTBOM
Ul MX XO03€B, M BJaJeHHE TAaKOBHIMH OBUIO YacThbI0 HMMYIIECTBEHHBIX
npaB pabosnazensie. B mpeamOyne HeBonmpamubero komekca 1661 r.,
npunsaroro Ha bapbamoce (An Act for the better ordering and governing of
Negroes, 1661), ycTaHaBIHBAaIOLIEro CTaTyc padoB (M JKECTOKHE HAKa3aHUS
IUISl HUX) B 3TOW aHTJIMICKOM KOJIOHUH, YKa3bIBAJIOCh, YTO LIEJIbI0 JAHHOTO
akTa OBUIO 3aIIMTHTH PabOB «KaK MBI 3allMIIAEM IPYroe 4eIOBEeUYecKoe U
aBmwxuMoe umytiectBo». [An Act for the better ordering ... ]. Takum obpa-
30M peub Iuia 00 OAHOM W3 BHIOB MMYIIECTBA, a HE O YEJTOBEUECKUX CY-
HIecTBaxX KakK TaKkOBBIX. B cT. 44 medanbHO 3HAMEHHUTOrO (PpaHITy3CKOro
Yepnoro koxaekca 1685 r. (Code noir on requeild’edits, declaration et ar-
rest, concernant la discipline le commerco des esclavesnégres des Isles
francaises del’ Amerique de mars 1685) Taxke ycTaHaBIUBAJIOCh, YTO «pa-
OBI SBIISAIOTCS ABMKUMBIM umytectBom» [Le Code noir Recueil ... ].

B CHIA Ha ocHOBE CIOXMBILIEIHCS MPaKTHKH M TOCHOJCTBOBABILETrO
cpenn Oenoro HaceleHWs] MUPOBO33PEHHS, HEMO3BOJSBIIEIO OCIbIM MPH-
3HABaTh HErPOB pPaBHBIMH ceOe, naxe rocie orMeHbl padbcrea Xl u XIV
nonpaskamu Konctutynuu CIIA B 1865 u 1868 rr., croxuiaace nmpakTuka
pacoBoii cerperanmu [Kanos6, 2023, c. 9-15]. OnpaBapiBaBinasi ee J10K-
TPHUHA «Pa3leNeHHbIX, HO PaBHBIX» ObUIa 00BsBICHA HEKOHCTUTYLIHOHHON
Tonbko B 1954 r. [tam xe, c. 11]. B Hacrodmee BpeMsi HaCTYIHJI HOBBIH
Mepuo] B MOHUMaHUH MPoOIeMbl padCcTBa, IOCKOIBKY BONPOC Tepelen B
IUIOCKOCTh HEOOXOAMMOCTH KOMITEHCALMU MTOTOMKaM paboB HaHECEHHOI'O
yiep6a u npuunHeHHOro padam 3ma. B CLUA u psine crpan JlaTuHCcKOiM
Amepuku myONUKYIOTCSI COMCKH paboB, 4TOOBI MX MOTOMKH MOIJIH 00OC-
HOBaHHO 0OpaTUTHCA 3a KOMIIEHCAI[Meld. XOTS TaKoro poaa KOMIICHCAIlH-
OHHBIE MEpBl HE MOT'YT UCIPABUTh CaMy CHTYaLUIO B CHIY TOTO, YTO OHA
OTHOCHUTCS K MPOIIJIOMY, HO OHHU SIBIISIOTCS )KECTOM, MOKa3bIBAIOIINM pac-
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KasgHHEC 06H.[eCTBa 3a COACAHHOC 3J10. 10T NpuMeEp CBUACTCIBCTBYCT KakK
00 U3MEHYUBOCTU HpeZ[CTaBJ'IeHI/Iﬁ (6} ):[06pe n 3JI€ B XO04€ 3BOJIOIHMH YCII0-
BCYCCKOIro 06H.[eCTBa, TaK U O CIIOXKXKHOCTAX OTKa3a OT IMPC)KHHUX NPCACTAB-
HeHHﬁ, H606X0}_'[I/IMOCTI/I IOAHATHUA 3TOro OTKa3a Ha KOHCTHTYHHOHHLIﬁ
YPOBCHb U AOIIOJIHUTCIBHBIX MEP HpaBOBOﬁ 3alllUThl HOBBIX MpEACTaBJIC-
HHﬁ, B TOM 4YHCJIC KOMIICHCAIIUOHHBIX.

3akjIoueHne

Ananms CoACpKaHNA COBPCMCHHBIX KOHCTI/ITYLII/Iﬁ C TOYKH 3pCHUA
Hﬂeﬁ z[06pa " 3J1a CBUACTCIBCTBYCT O IMCPCXOJAHOM XapaKTCpPC COBPEMCH-
HOI'0 KOHCTUTYHHOHHOI'O PCryjinpoOBaHUs. 910 MNpoABJIAICTCA B TOM, 4YTO, C
OI[HOﬁ CTOPOHBI, HAYMHas € INCPBLIX MUCAHBIX KOHCTI/ITYHI/Iﬁ B HUX OTpaxa-
JINCh BBICOKHME M ACAJIbI 2[06pa 1 HAnCJICHHOCTDb Ha CO3JaHHC 06H.IeCTBa, Kak
MHHUMYM B OOmbIIeH CTENEeHH COOTBET CTBYIOLICTO 3TUM HJCaJIaM. C Aapy-
roi CTOPOHBI, 1O CHUX IIOp AAJICKO HEC BO BCCX CTpaHaxX OpraHbl KOHCTHUTY-
HUOHHOI'O KOHTPOJIA I'OTOBBI IPAMO ONUPATHCA HA 3TU UACAJIBI, aKC 3a5B-
JICHHBIC B npeaM6yJIe KOHCTUTYLIUH. PazButne KOHCTUTYHHHMOHAJIM3Ma UACT
B HaIIpaBJICHUU BOIUJIOLICHUA N/ICAJI0B zL06pa IIpyu peajin3dali KOHKPCETHBIX
IIpaBOBBIX HOHO)KCHHﬁ, HO CaMH IIPEACTABJICHUSA O TOM, YTO ABJISICTCA I[06—
POM B IpaBC€ HAXOAATCA B IMPOLECCCC CTAHOBJICHUS. KOHCTI/ITYI_II/II/I B OTOM
AOJDKHBI UT'PAaTh HAPABJIAKINYHO POJIb MUIA 3aKOHOAATEIIAA, HACKOJBKO 3TO
MMPpOUCXOAUT B KOHKPCTHBIX CTpaHaX, KaK NPCACTABIIACTCA, JOJDKHO OBITH
npeamMeTomM ,Z[aJ'IBHeﬁH.IeFO BHUMATCIIBHOI'O HAYYHOI'0 HCCICAOBAHUSA BO
BCEX aCIICKTax.
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